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CONFERENCE OF LOCAL BAR ASSOCIATION DELEGATES 
A representative attendance is anticipated when the Midyear Conference of Local Bar Association Dele- 
gates meets at Gainesville on Friday, October 30, 1931. The session will open at 10 o’clock in the morning, at 


the College of Law, University of Florida. It is hoped that every Local Bar Association will be represented. 


The program is as follows: 


Discussion of Proposed Amendments to Probate Practice in Florida, led by W. H. Rogers, of Jackson- 
ville. 


Discussion of Important Changes in Statutory Law by the 1931 Legislature, led by Claude Pepper, of 
Tallahassee. 


Discussion of Criminal Prosecution on Information instead of by Indictment, led by R. A. Henderson, Jr., 
of Fort Myers. 


Discussion of Trust Investments under the 1931 Statutes, led by Judge A. J. Rose, of Miami. 


ORDER YOUR FOOTBALL TICKETS 


The big Homecoming football game between the Universities of Florida and Georgia will be played on Oc- 
tober 31st, the day following the Conference of Delegates at Gainesville. 


_ Mrs. Stella B. Fisher, secretary of the Alachua County Bar Association, has reserved 100 tickets for the 


delegates. Send your orders to her immediately, including a check for $3.00 each ticket and $.25 for each order 
to cover registration and mailing. 


These seats are among the most desirable in the stadium, being on the west side, Section E around the 49 
yard line in Rows 21 to 28, Seats 1 to 14. 


When these tickets are gone, there will be no more, so the first 100 applying to Mrs. Fisher will receive 
their tickets by return mail. I suggest if you want to see the game, that you order your tickets immediately. 
ED R. BENTLEY, Secretary. 
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IN THE SUPREME COURT OF FLORIDA 


IN RE: RULES AND FORMS IN 
EQUITY SUITS IN THE CIRCUIT 
COURTS OF FLORIDA 


JUNE TERM, A. D. 1931. 


239 


It is ordered by the Court that the following forms numbered from one to twenty-nine inclusive shall be 
sufficient in the prosecution of suits in equity in the circuit courts of the State of Florida. They and like forms 
may be used with such modification as may be necessary to meet the facts of the case; and it shall not be 
held to be erroneous or irregular to depart from the letter of such forms, so long as the substance thereof is 


expressed without prolixity. 


It is further ordered by the Court that each and all of the rules of practice for the government of the 
circuit courts of Florida in equity heretofore adopted by this Court shall be inconsistent with or in conflict with 
the provisions of Chapter 14658 of the Laws of Florida approved June 4th, 1931, be and the same are hereby 


revoked and annuled. 


DONE AND ORDERED at Tallahassee, Florida, this 7th day of October, A. D. 1931. 


BUFORD, CJ. and WHITFIELD, ELLIS, TERRELL, BROWN and DAVIS, JJ., concur. 


A true copy. Attest: 


G. T. WHITFIELD, 
Clerk Supreme Court. 
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Form No. 1 


BILL OF COMPLAINT 
(Sec. 28) 


, aresident of 
(state the residence of plaintiff) brings this bill of complaint against 
(state name of defendant and his 


residence) and alleges: 

(Here state in numbered paragraphs in as brief and succinct terms 
as reasonably practicable the ultimate facts upon which the plaintiff seeks 
relief.) 

WHEREFORE, the plaintiff prays: 

(Here insert prayers for special relief, omitting prayers for general 
relief and for subpoena.) 


Solicitor for Plaintiff. 


NOTE: See Section 7 of 1931 Chancery Act for requirement as to sig- 
nature to bill of complaint and other pleadings. 


Form No. 2 


COMMENCEMENT OF ANSWER. 
(Sec. 34) 


Answering the bill of complaint herein, the defendant 
(stating name) says: (here insert by numbered par- 
agraphs facts relied upon in defense of bill of complaint.) 

(If desired, a motion to dismiss the bill of complaint for insufficiency 
of fact to constitute a valid cause of action in equity, or objection for mis- 
joinder or non-joinder of parties, may be here inserted.) 


Solicitor for Defendant. 


NOTE: As far as practicable the paragraphs of the answer should 
bear the same number as the corresponding paragraph of the bill of com- 
plaint. 
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Form No. 3 


COUNTER-CLAIM IN ANSWER. 
(Sec. 35) 


And for a counter-claim against (here name the party or parties 
against whom the counter-claim is asserted) the defendant 
(stating name) re-avers all of the matters 
alleged in the foregoing answer, and (here allege additional facts, if any, 
in successively numbered paragraphs) 

Wherefore said defendant prays, by way of counter-claim: (here 
follow appropriate prayers for special relief in respect to the counter-claim, 
omitting prayer for general relief, and stating names and residences of 


new parties, if any, against whom process is desired, and the nature of 
such process.) 


Solicitor for Defendant. 


NOTE: If the counter-claim seeks relief against persons not parties 
to the cause, they should be described by name and residence, and appro- 
priate process, as well as special relief should be prayed against them. 


Form No. 4 


MOTION FOR DECREE ON BILL AND ANSWER. 
(Sec. 40) 


The plaintiff (stating name) moves 
the court for a decree on the bill of complaint and answer, on the ground 
that the answer is insufficient as a defense. 


Solicitor for Plaintiff. 
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Form No. 5 


ORDER GRANTING MOTION FOR DECREE ON BILL AND ANSWER. 
(Sec. 40) 


After due notice, this cause was heard upon the motion of the plain- 
tiff for a decree on the bill of complaint and answer, on the ground that 
the answer is insufficient as a defense, and the answer being found in- 
sufficient as a defense and not amendable. 

IT IS HEREBY DECREED that said motion be granted, and that a 
decree be entered for plaintiff as follows: (Here follows appropriate de- 
cree). 

(If the motion is denied, the form of decree may be as follows:) 

After due notice, this cause was heard upon the motion of the plain- 
tiff for a decree on the bill of complaint and answer, on the ground that 
the answer is insufficient as a defense, and the answer being found in- 
sufficient as a defense, but amendable: 

IT IS HEREBY DECREED that the answer of the defendant is in- 
sufficient, but that the defendant be permitted to file an amended answer 
herein on or before the — day of ' , 19 


(If the motion for decree be not well taken, the decree may be as 
follows :) 

After due notice, this cause was heard upon the motion of the plain- 
tiff for a decree on the bill and answer, on the ground that the answer 
is insufficient as a defense, and said motion being not well taken, 

IT IS HEREBY DECREED that said motion be overruled, and that 
the plaintiff have the right to proceed to trial notwithstanding said mo- 
tion. 

DONE AND ORDERED this = _ day of 


Circuit Judge. 


Form No. 6 


MOTION TO DISMISS FOR LACK OF NECESSARY PARTIES. 
(Secs. 18 and 33) 


The defendant (stating name) moves 
the court to dismiss the bill of complaint upon the ground that it is de- 
fective for want of the following necessary parties: (indicating such 
necessary parties.) 


Solicitor for Defendant. 


NOTE: The same or substantially the same form of objection on the 
ground of defect of parties may be incorporated in the answer. 
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Form No.7 


MOTION TO DISMISS 
(Sec. 33) 


The defendant (stating name) moves 
the court to dismiss the bill of complaint, because: 

(Insert by numbered paragraphs the points of law arising on the 
face of the bill which are relied upon to support the motion stated concisely 
and without repetition.) 


Solicitor for said Defendant. 


Form No. 8 


MOTION TO DISMISS COUNTER-CLAIM. 
(Sec. 41) 


The plaintiff | (or defendant 


, Stating name) moves the Court to dismiss the 
counter-claim embodied in the answer of the defendant 
(stating name), because: 


(Insert grounds of motion in numbered paragraphs.) 


Solicitor for Plaintiff 
(or Defendant.) 


Form No. 9 


MOTION FOR BETTER PARTICULARS. 
(Sec. 25) 


The defendant (or plaintiff, stating name) moves the court to require 
the plaintiff (or defendant) to amend the bill of complaint (or answer or 
counter-claim or reply or other pleading, as the case may be) by stating 
better particulars of and in respect to the following matters: (Here state 
explicitly the matter as to which further or better particulars are re- 
quired and in what respect, with a reference to the numbered paragraph 
or other clearly identified part of the pleading to be so amended. 


Solicitor for 
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Form No. 10 


MOTION TO SUBSTITUTE GRANTEE AS PLAINTIFF. 
(Sec. 10) 


(grantee or assignee, or as receiver. 
liquidator or trustee in bankruptcy, as the case may be, stating official or 
representative capacity, if any) represents to the court that: 

(Briefly allege facts showing transfer of cause of action during the 
pendency of the cause, and right of movant to be substituted as plain- 
tiff), and moves the court to enter an order herein substituting the 
movant (naming the grantee, assignee, receiver, liquidator or trustee in 
bankruptcy, etc.) as plaintiff (or one of the plaintiffs) herein. 


Solicitor for (name of movant.) 


NOTE: The motion must be verified, and due notice given to the 
party or parties affected. (Sec. 10, 1931 Chancery Act.) 


Form No. 11 


ORDER SUBSTITUTING GRANTEE AS PLAINTIFF. 
(Sec. 10) 


This cause was heard on the verified motion of 
(name of grantee, assignee, receiver, liquidator or trustee in bankruptcy) 
to be substituted as plaintiff (or one of the plaintiffs) herein, 

And due notice of the hearing of said motion having been given to 
the party or parties affected, and the court finding that the facts stated 
in said motion are true, 

It is hereby ordered that said motion be granted, and that 
(naming grantee, assignee, receiver, liquidator or 
trustee in bankruptcy, stating office or representative capacity, if any) 
be substituted as plaintiff (or as one of the plaintiffs) in this action in 
lieu of (naming original plaintiff for 
whom movant is substituted) and that this action proceed accordingly. 

DONE AND ORDERED this.. day of. , 19 


Circuit Judge. 
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Form No. 12 
MOTION ASSIGNING CAUSE FOR ARGUMENT FOR DEFECT OF 


PARTIES. 
(Sec. 17) 


The defendant. (stating name) hav- 
ing suggested by his answer that the bill of complaint is defective for want 
of parties, that is to say__.____ (indicating such 


parties), the plaintiff hereby assigns the cause for argument upon said ob- 
jection only. 


Solicitor for Plaintiff. 


Form No. 13 


MOTION TO STRIKE PLEADING. 
(Secs. 22, 23 and 24.) 


The (plaintiff or defendant, 
stating name) moves the court to strike (here insert the pleading to be 


stricken) upon the following grounds: (insert grounds of motion.) 


Solicitor for 


Form No. 14 


MOTION TO STRIKE PART OF PLEADING. 
(Sec. 23) 


The (plaintiff or defendant, 
stating name) moves the court to strike from the (describe pleading or 


paper) the following matter: (describe matter to be stricken by exact 


reference or by copying same) upon the following grounds: (insert 
grounds of motion) 


Solicitor for 
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Form No. 15 


STAY ORDER. 
(Sec. 24) | 


This cause was heard upon the motion of the plaintiff 
(or defendant, stating name) to stay the progress of the cause pending the 
hearing and disposition of (here describe the pending motion), and it 
appearing and the court finding that said motion is not frivolous or merely 
dilatory, 
IT IS HEREBY ORDERED that said plaintiff (or defendant) be not 
required to plead further pending the hearing and disposition of said 
emotion. 
DONE AND ORDERED this day of a 


Circuit Judge. 


NOTE: The court may require evidence by affidavit showing cause 
for the application and that it is not merely dilatory. 


Form No. 16 


REPLY. 
(Sections 32 and 37) 


The plaintiff (stating name) re- 
plying to the counter-claim of the defendant (stating name) says: 

(Here state by numbered paragraphs the facts relied upon in answer 
to the counter-claim in like manner as in an answer to a bill of complaint.) 


Solicitor for Plaintiff. 
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Form No. 17 
MOTION TO REVIVE CAUSE. 


(Sec. 19) 


The plaintiff (or defendant or party to be substituted as plaintiff 
or defendant, stating name) represents to the court that 
the defendant (or plaintiff, or one of the defendants or plaintiffs) died 
intestate (or testate) on the = day of , 19 
during the pendency of this cause and before final decree (or after final 
decree, as the case may be) herein, and that (briefly allege facts showing 
name and official character, if any, and right of the heir, successor or 
legal representative to be substituted as party in place of deceased party) ; 

Thereupon, the plaintiff (or defendant or party to be substituted as 
plaintiff or defendant) moves the court to revive said cause in the name 
of (or against) said (stating the name of 
party in whose name or against whom the cause is to be revived, and 
official character or representative capacity, if any). 


Solicitor for 


NOTE: The court may require evidence by affidavit or otherwise 
in support of the motion, and may in its order provide for such notice 
to the party to be substituted and require the filing of such pleadings or 
amendments as may be necessary. 


Form No. 18 


MOTION TO TRANSFER CAUSE TO LAW COURT. 
(Sec. 75) 


The defendant (stating name) moves 
the court to transfer the above entitled cause to (insert the name of the 
law court of competent jurisdiction to which the cause is to be trans- 
ferred), because it appears on the face of the bill of complaint that the 
cause of action is not within the. jurisdiction of a court of equity. 


Solicitor for Defendant. 
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Form No. 19 


ORDER TRANSFERRING CAUSE TO COURT OF LAW. 


(Sec. 75) 
After due notice, this cause was heard upon the motion of the de- 
fendant (or plaintiff) to transfer this 
action to (name of the law court named in 


the motion to transfer) and having been argued and submitted: 

IT IS HEREBY DECREED that this cause be transferred to 
(state the law court of competent jurisdiction) 
for such further proceedings as may be according to law. 

DONE AND ORDERED this... day of. , 19 


Circuit Judge. 


Form No. 20 


MOTION TO FIX TIME WITHIN WHICH PARTIES 
SHALL TAKE EVIDENCE. 
(Sec. 46) 


The plaintiff (or defendant, stating 
name) moves the Court to enter an order fixing the time within which 
the testimony of the parties herein shall be taken. 


Solicitor for Plaintiff 
(or Defendant). 


Form No. 21 


ORDER FIXING TIME FOR TAKING TESTIMONY. 
(Sec. 46) 


After due notice, this cause was heard upon the motion of the plain- 
tiff (or defendant, stating name) for the entry of an order fixing the 
time within which testimony shall be taken herein; 

IT IS HEREBY DECREED that the period of 


days be fixed as the time within which all of the testimony herein shall 
be taken. 


DONE AND ORDERED this______. day of ,19 


Circuit Judge. 

NOTE: The order may be drawn so as to assign specific parts of the 

allowed time to each party for taking his evidence, in which case the or- 
der will be modeled accordingly. 
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Form No. 22 


NOTICE OF TAKING DEPOSITION DE BENE ESSE. 
(See. 47) 


To: (The opposite party and his solicitor, naming them). 

You are hereby notified that the testimony of 
a witness (or witnesses, as the case may be) for the plaintiff (or pera 
ant) in the above styled cause, who resides out of the county in which 
this cause is pending (or is bound on a voyage to sea, or is about to 
leave the State of Florida, or is about to go out of the county in which 
the cause is pending before the time of trial or final hearing, or is old 
or infirm, as the case may be), will be taken de bene esse under the 
provisions of Section 47, 1931 Chancery Act, Laws of Florida, before 
(name of officer), 
(official title), who is not of counsel 
or solicitor to either of the parties or interested in the event of the 
cause, at (street address, city and state where the depositions are to 
be taken), at 
A DD &........ , and pursuant to adjournments, if any, by such officer, 
until said testimony shall be completed, and you are hereby notified to 
be present at the time and place stated and to cross-examine the said 
witnesses if you shall think proper. 

DATED at , Florida, this _. sale 
day of eS) 


Solicitor for Plaintiff 
(or Defendant). 


NOTE: Notice should be served and a receipt therefor obtained, or 
an affidavit of the mailing thereof to the opposite party should be made 
and attached to the notice to be filed with the deposition. 
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Form No. 23 


CAPTION FOR DEPOSITION DE BENE ESSE. 


(Sec. 47) 
STATE OF ) 

Ss 
COUNTY OF ) 

The examination of a witness (or witnesses) de bene esse, beginning 
on the day of , on behalf of the 
plaintiff (or defendant) , before the 
undersigned (stating 


the official position of such person), at (the place of taking the deposition, 
giving the street address, city and state), in a certain cause now pend- 


ing in the Circuit Court of the Judicial Circuit of 
Florida, in and for County, wherein the 
said is plaintiff, and 


is defendant, at which examination there were present (names of counsel), 
solicitor and of counsel for the plaintiff, and (names of counsel), solicitors 
and of counsel for the defendant. 

, a witness produced on be- 
half of the plaintiff (or defendant), being first duly sworn, deposes and 
says as follows: 
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Form No. 24 


CERTIFICATE AT THE END OF DEPOSITION DE BENE ESSE. 


(Sec. 47) 
STATE OF ) 
Ss 
COUNTY OF ) 
, being (official 
title), do hereby certify that pursuant to the attached notice in the above 
entitled cause wherein is plaintiff and 


1s 


defendant, now pending in the Circuit Court of the 
Judicial Circuit of Florida in and for County, 
I sat at (the place where the deposition was taken, giving the street ad- 
dress, city and state), at the time stated in said notice and hereinabove, 
and was attended by (names of counsel), solicitors and off counsel for the 
plaintiff, and (names of counsel), solicitors and of counsel for the defend- 
ant, and said witness (or witnesses) 
who was (or were) by me first duly cautioned and sworn to testify the 
whole truth, and carefully examined, thereupon testified as is hereinabove 
shown, and the testimony of said witness (or witnesses) was reduced to 
typewriting by me (or by a person under my personal supervision, as the 
case may be) and was thereafter read and subscribed by the said witness 
(or witnesses) in my presence. 

I further certify that the said deposition was taken at the place and 
time specified in the aforesaid notice and hereinabove, or at regular 
adjournments thereafter; and I further certify that the reason for the 
taking of said depositions was and is that said witness (or witnesses) re- 
sides out of the county in which this cause is pending (or is bound on a 
voyage to sea, or is about to leave the State of Florida, or is about to go 
out of the county in which the cause is pending before the time of trial 
or final hearing, or is old or infirm, as the case may be); and that I am 
neither of counsel nor solicitor to either of the parties in said suit nor in- 
terested in the event of the cause. 

I further certify that I have retained the said deposition for the pur- 
pose of sealing up the same and directing it with my own hand to the 
court for which it was taken, and sending the same to the Clerk of said 
court by United States mail, there to remain under seal until the same 
shall be opened. 


WITNESS my hand and official seal in the City of 


County of State of this 
day of , A. D. 19381. 
(affix official seal) 


(Stating particularly the title of such officer). 


NOTE: If counsel have waived the reading and subscribing of the 
deposition by the witness, then instead of reciting that the deposition 
was thereafter read and subscribed by said witness in the presence of the 
officer, the certificate should read, “that the reading and subscribing of 
the said deposition by the said witness was waived by stipulation of coun- 
sel for the respective parties”. 
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Form No. 25 


MOTION TO SUPPRESS DEPOSITION. 
(Sec. 47) 


The plaintiff (or defendant, stating name) moves the court to sup- 
press the deposition of (naming witness) 


taken before | (name of officer taking 
deposition) and filed herein on the day of , 19 


for the following reasons: (state grounds of motion). 


Solicitor for 


Form No. 26 


MOTION TO STRIKE OUT PARTS OF DEPOSITION. 


(Sec. 47) 
The plaintiff (or defendant, stating name) 
moves the court to strike from the deposition of (name 
of witness) filed herein on the day of ~ 


the following questions and answers: (here indicate same), for the fol- 
lowing reasons: (here state grounds of motion). 


Solicitor for 


Form No. 27 


EXCEPTIONS TO MASTER’S REPORT. 


(See. 65) 
The plaintiff (or defendant, stating . 
name) excepts to the report of the master (or special master) filed herein 
on the day of , 19 , in the particulars 


and on the grounds following: 
(Here insert by consecutively numbered paragraphs the findings 
of law or fact or part thereof to which exception is taken, describing the 
same by reference to the numbered paragraph or other part of the report 
in such manner as to be easily identified or by copying the matter ex- 
cepted to, and state in numerical order the grounds of the exception). 


Solicitor for 
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Form No. 28 


DECREE. 
- (Sec. 66) 


This cause came on to be heard (or to be further heard or on final 
hearing, as the case may be) after due notice, and was argued by counsel; 
and thereupon, upon consideration thereof, 

IT IS ORDERED, ADJUDGED AND DECREED as follows: 

(Here insert the decree or order in numbered paragraphs, if prac- 
ticable). 

DONE AND ORDERED this _.__. day of , 19 


Circuit Judge. 


Form No. 29 


AFFIDAVIT OF MAILING NOTICE, ETC. 
(Sec. 76) 


STATE OF FLORIDA 
COUNTY OF 


being duly sworn, says that he is the solici- 
tor (or__he is employed in the law office of 


? 


solicitor) for, (plaintiff or defendant) in the 
above styled cause; and that on the ____ day of , 19 
at o’clock _____ M., ___he did mail to 


solicitor for the (plaintiff or defendant, as the case may be) herein, a 
true and complete copy of (here describe the notice or other paper) en- 
closed in an envelope bearing the requisite amount of United States un- 
cancelled postage stamps, addressed as follows: (here copy in full the ad- 
dress on the envelope) by depositing said envelope, properly sealed, stamped 
and addressed as aforesaid, in (here describe post office or post box where 
the envelope containing the notice was mailed) ; and that the address on 
said envelope is the usual post office address of the solicitor of record for 
(plaintiff or defendant, as the case may be) 


in the above entitled cause. 

Sworn to and subscribed 

before me this ________day 

of 


Notary Public. 
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TO THE MEMBERS OF THE BAR OF THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF FLORIDA, TAMPA DIVISION: 


Gentlemen: 


I sincerely hope that you will receive this letter in the same spirit in which it is sent, and it is my firm 


belief that if you will follow the suggestions hereinafter made, you will not only relieve your Judge, but will ex- 
pedite the dispatch of business. 


First, EX PARTE ORDERS: When I am in Tampa I invariably, unless Providentially hindered, come to 
my office at nine o’clock in the morning, and reserve the half hour every morning, except Saturday and Sun- 
days, from nine o’clock until nine thirty to hear ex parte matters and those matters which do not require any 


real argument, and I must insist that, except in emergency cases, such matters be presented to me at that 
time. 


Second. ASSIGNMENTS FOR THE HEARING OF CHAMBERS MATTERS: The members of the Bar are 
respectfully requested to communicate directly with the Secretary of the United States Judge at Tampa, re- 
questing assignments for arguments in hearings in chambers matters and not with the Judge. If for any 
reason the secretary is unable to make such assignment and counsel consider that there is sufficient emerg- 
ency to require an immediate hearing, then counsel are at liberty to communicate directly with the Judge. 


Third, UNITED STATES CASES, CIVIL OR CRIMINAL: Counsel representing defendants in United 
States cases, criminal or civil, are requested to take up any matters arising in these cases in the first instance 
with the District Attorney. If counsel in any way consider themselves aggrieved by the assignment or other 
direction given by the District Attorney, then they are at liberty to bring the matter to the attention of the 
Judge, but it is my belief that in 99% of the United States cases the action of the District Attorney will be 
agreeable to counsel for defendants and thus relieve the Judge of any burden in connection with the same. 


Fourth, SPECIAL DELIVERY LETTERS: When I am in Tampa my mail is delivered to me in my office 
promptly at nine o’clock every morning, while special delivery letters are delivered at my hotel at unseemly 


hours in the morning and counsel do not in any way hasten the matter by sending to the Judge special de- 
livery letters. 


Fifth, TELEGRAMS AND TELEPHONE CALLS: Attorneys, if it can be avoided, are requested to refrain 
from sending telegrams to the Judge or putting in telephone calls out of regular office hours, let us say be- 
fore nine o’clock in the morning and after five o’clock in the afternoon. These telegrams and telephone calls 


reach me at my hotel very frequently at unseemly hours and although I live in a hotel. I feel that I am en- 
titled to the same consideration there as I would be if I had a private residence. 


In cases of real emergency I am perfectly willing to see counsel or have them communicate with me no 


matter what the hour, but before doing so, I ask counsel to really stop and consider whether there is a case 
for real emergency. 


Very respectfully, 


ALEXANDER AKERMAN, 
U. S. District Judge. 
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THE STATE BOARD OF LAW EXAMINERS 


By G. T. WHITFIELD, 
‘ Secretary of the Board. 


The Statute creating the State Board of Law Ex- 
aminers, Chapter 10175 Laws of Florida was enacted 
by the 1925 Legislature. Similar bills had been intro- 
duced at the two preceding sessions of the Legislature 
in 1921 and 1923 but failed to pass. 

For nearly twenty years authority to admit attor- 
neys to practice in the State of Florida had been vested 
in the Supreme Court. When the Legislature of 1925 
was in session the so called Florida land boom was well 
under way and was already attracting wide spread at- 
tention. Among the many thousands who were drawn 
to Florida by the boom conditions then existing were a 
great many members of the bar of other jurisdictions. 
The handling of the hundreds of applications for admis- 
sion which were filed in the Supreme Court for at least 
a couple of years before this Board was created, had be- 
come a great burden to the Members of the Court, and 
for many months the Judges found themselves losing 
more and more time from work upon the cases dock- 
eted in order to accommodate the rapidly increasing 
number of applicants for admission to the bar. 

When the Supreme Court held its regular April ex- 
amination in 1925 the working quarters of the Court 
were overflowed with applicants, and for three days 
not only the court room but the adjacent halls and 
rooms were jammed with the large class which appear- 
ed to take that examination. The Legislature was in 
session and many of its members saw the situation and 
realized that the Judges of the Supreme Court were 
necessarily having to devote a very considerable por- 
tion of their time to the matter of the admission or 
rejection of attorneys. The Court had to devote time to 
examining into the personal and professional character 
of the applicants, to the preparation of questions for 
the examination, and to the grading of the answers 
written upon the examinations. In addition the policy 
of admission by comity with other states then existed 
and many scores of applications had to be considered 
under the comity rule besides those who took the ex- 
aminations. 

It was evident that the Judges of the Supreme 
Court, in order to do, that work, must lose a great 
deal of time which should be devoted to work upon the 
Docket. There is little doubt that these conditions con- 
tributed largely to the enactment of 1925 creating the 
State Board of Law Examiners. 

The original Board was composed of appointments 
by Governor Martin of the Honorable Francis P. Flem- 
ing of Jacksonville as Chairman and Messrs. Robert H. 
Anderson of Jacksonville, Philip D. Beall of Pensacola, 
R. H. Chapman of Lake City, Robert E. Davis of 


Gainesville. T. R. James of Crestview, Ernest Met- 
calf of West Palm Beach, Walter O. Sheppard of Fort 
Myers and James Booth of St. Petersburg. The Board 
appointed Mr. G. T. Whitfield, Clerk of the Supreme 
Court as Secretary of the Board, under Section 14 of 
Chapter 10175. 

In 1927 the Honorable Robert H. Anderson a. dis- 
tinguished member of the Jacksonville Bar and the sec- 
ond Chairman of the State Board of Law Examiners 
compiled and published the following very interesting 
and valuable data relating to the admission of attorneys 
in Florida and also giving a very clear statement of 
the way in which the Board functions in handling the 
applications for admission to the bar which come before 
it. The following copious extracts from Mr. Anderson’s 
able paper are deemed worthy of reproduction at this 
time: 

In the territorial days of Florida, no person was 
permitted to appear as an attorney in any case in the 
courts of the territory until he had produced to the 
court in which he proposed to practice a license signed 
by one of the judges of the superior courts. Anyone 
wishing to secure such license was required to present 
to one of the judges of the superior courts satisfactory 
evidence of good moral character and that he had at- 
tained his majority, whereupon the judge examined 
into his legal attainments, and if he was found quali- 
fied he was granted a license to practice in the several 
courts of the territory. (Act of November 10, 1818, 
Duval’s Comp. page 84). 

After the admission of Florida to the Union the 
law was amended to meet changed conditions and new 
constitutional provisions. Judges of the circuit courts 
were then authorized to grant a license, upon applica- 
tion, to anyone whose moral character had been ap- 
proved and found to possess sufficient knowledge of 
the law, to practice “in the several courts of this state.” 
(Thompson’s Digest, page 322.) 

No material difference is discovered between the 
act appearing in Thompson’s Digest and that found in 
McClellan’s Digest. 

The codifiers changed the form but not the sub- 
stance and brought the act forward into the Revised 
Statutes of 1892. The legislature of 1899 passed chap- 
ter 4744 amending section 979 of the Revised Statutes 
of 1892. Up until this time the examination into the 
legal attainments of the applicants was made by the cir- 
cuit judge “or if for any reason personal examination 
be inconvenient to the judge, by two members of the 


bar appointed by the judge.” Under the act of 1899 | 


the examination was required to be made by the judge 


‘ 
i 
f 
ij 
if 
if 
; 
3 


256 


“and at least two members of the bar.” This act added 
a rather important section to the existing law. Thereto- 
fore the licensee seems to have been admitted to prac- 
tice generally “in the several courts of the state.” By 
the act of 1899 his license expressly limited him to 
“practice in the several circuit and inferior courts of 
the state.” 

So more than a quarter of a century ago the legis- 
lature began to limit the power of the circuit judges 
(assuming that it could do so) in the matter of admis- 
sion of attorneys. Thenceforth the license did not ad- 
mit ‘the holder to practice in the Supreme Court of 
Florida. The custom arose in the Supreme Court of 
authorizing such licensees to appear upon motion, 
which was tantamount to an assertion by the Supreme 
Court of its rights in the matter. Chapter 5650 of the 
Laws of 1907 placed the matter of admission of attor- 
neys entirely in the hands of the Supreme Court. The 
very title of that act was a recognition by the law mak- 
ing body of the power of the court in the premises: 
“An Act to prescribe and regulate procedure for the 
admission of attorneys in the courts of Florida.” 

While a former statute creating a State Board of 
Bar Examiners was overthrown in an attack upon 
constitutional grounds, the present act has recently 
withstood an assault made on it because of alleged re- 
pugnancy to the constitution. In a recent case decided 
by the Supreme Court of Florida (In Re: DeWoody, 
Fla. St. Bar Ass’n Law Journal, Vol. 1, No. 1, p. 35, 
not yet reported) an attorney of another state moved 
for his admission to the bar under section 2545 of 
the Revised General Statutes of 1920, notwithstanding 
the provisions of the Act of 1925 creating the State 
Board of Law Examiners. The movant contended that 
the act was violative of article 3, section 16 of the con- 
stitution, in three respects, viz: 

It was said to embrace more than one subject and 
matter properly connected therewith; that the sub- 
ject matter was not properly expressed in the title; 
and that the provisions of the cited section of the con- 
stitution that no law should be amended or revised by 


reference to its title only were not observed in the. 


enactment of the statute. 

The court in a carefully prepared opinion by Mr. 
Justice Strum thoroughly considered all of the objec- 
tions raised and came to the conclusion that the act 
was not open to the criticism made of it, but held 
that it was constitutional and valid and denied the 
motion. 

The Supreme Court at the time of handing down 
the decision In Re: DeWoody, supra, also handed down 
an opinion in another case involving the Board, State 
v. Parks, Circuit Judge (Fla. St. Bar Ass’n Law Jour- 
nal, Vol. 1, No. 1, 34B), not yet reported. Briefly, the 
facts were: An application for admission to the bar was 
denied because the applicant was not a citizen of the 
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United States. Upon the applicant’s petition, His Hon- 
or, the circuit judge of the 13th judicial circuit, is- 
sued an alternative writ of mandamus against the 
Board, commending it to receive the applicant and per- 
mit him to take the examination, and upon his being 
found to possess the required legal learning, to grant 
him a license or show cause why it should not be so. The 
members of the Board applied to the Supreme Court 
for a writ of prohibition against the circuit judge who 
issued the alternative writ of mandamus. The rule nisi 
issued and the cause came on to be heard upon the de- 
murrer of the respondents and their answer to the rule. 
In an able opinion by Mr. Justice Strum, the court came 
to the conclusion that inasmuch as the statute re- 
quired the Board to consider and act upon applica- 
tions for admission to practice at the state capital in 
Tallahassee, and that the place fixed by law for the 
performance of the act sought to be coerced by the 
writ of mandamus was the only place where some, at 
least, of these acts could be lawfully performed was in 
Tallahassee. Leon County, Florida, the circuit judge 
of the 13th judicial circuit had no jurisdiction in the 
premises and the court awarded the writ of prohibi- 
tion. 

Under the terms of the law, the Board is required 
to first inquire into the moral character of the appli- 
cant, and then into his professional attainments. The 
first being the more important, the legislature properly 
required it to be done first. A man may require a thor- 
ough knowledge of the law by years of study, or may 
possibly absorb it by association with the learned mem- 
bers of the profession but unless he possess those fun- 
damental traits of character which fit him to associ- 
ate with the fair and honorable members of the pro- 
fession, he can never have them. If they are not in- 
culcated into him on his mother’s knee, he never ac- 
quires them at all. 

The difficulty that has confronted the Board lies 
in its endeavor to determine the moral fitness of the 
applicants in advance of their admission. It is a rela- 
tively simple task, although accompanied by very te- 
dious and detailed work, to find out whether or not 
an applicant has a sufficient knowledge of the law to 
allow him to be entrusted with the public’s business. 
But to ascertain whether he will honestly demean him- 
self in the practice of his profession is quite another 
undertaking. How is it going to be determined? Not 
by his personal appearance. The worst rogues are often 
immaculately attired, and possess captivating person- 
alities. On the other hand, some of the brightest minds 
that have ever adorned the legal profession and some 
of its highest idealists were exceedingly careless of 
their personal appearance. In Beveridge’s Life of Mar- 
shall it is narrated that the Chief Justice, when a prac- 
titioner in the courts of Richmond, was actuaily slo- 
venly in his dress and was often seen shambling down 
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the street eating cherries out of his hat. 

The Board requires of all applicants the filling 
out of a very searching questionnaire. This applica- 
tion is required to be accompanied by affidavits of 
three persons who have known him for at least five 
years. Unfortunately, many regard these important 
matters very lightly and it is not difficult to get three 
friends to swear that one is a fit person to practice 
law. Where the applicant has been a practitioner in 
another state the Board invariably requires him to fur- 
nish the names of the President and Secretary of the 
local bar associations, whether he is a member of them 
or not, and if they have no local bar association, then 
of his state bar association. Our Secretary then ad- 
dresses communications to these gentlemen for confi- 
dential information concerning the applicants. It is felt 
that a man will be much more likely to give the real 
facts concerning an applicant through the medium of 
a letter addressed to the Board which the applicant 
will never see than he would be in a communication 
prepared at the applicant’s instance and delivered to 
him for transmission to the Board. It is impossible 
to eliminate the human element from this as in every- 
thing else in life. In a great many cases, however, 
information of exceeding value to the Board has been 
secured in this wise. But the Board has not stopped 
here. It has written other letters to lawyers, judges, 
bankers, business men. It has actually hired detectives 
to look up the past record of applicants in exceptional 
and rare cases. By these means it has unearthed em- 
bezzlers, extortioners, drunkards, felons, shysters of all 
descriptions, and lawyers who have been reprimanded, 
suspended and disbarred. These cases have been in the 
very great minority. Most of the gentlement who have 
applied for admission to the bar in this state have 
been fair and honorable and their records in the past 
such that will bear the most searching investigation. 

The Board in addition to the investigation which 
it makes of the applicants’ records through correspond- 
ence, requires every applicant to personally appear be- 
fore a character committee composed of at least one 
member of the board. It has been found that frequent- 
ly five minutes of personal conversation with an appli- 
cant will throw more light on what manner of man he 
is than weeks of correspondence. 


After the applicant passes the character exam- 
ination he is given an examination on his legal at- 
tainments pursuant to the statute. The several mem- 
bers of the Board prepare questions on subjects in- 
cluded in the course of study prescribed by the Su- 
preme Court. These questions are carefully gone over 
by the Board in meeting and the number selected are 
printed and furnished to the applicant after he enters 
the examination hall. The applicant is given a num- 
ber and from that time on the entire examination is 
conducted by number. He is required to take a seat and 
write down the answers to the questions in a blank 
book prepared by the Board for that purpose. The book 
is divided into folios, each of which contain a number 
of spaces for answers. After the applicant has finished 
he delivers: his book of answers to the Secretary and 
makes oath that he has neither given nor received in- 
formation in connection with the examination. The 
Secretary removes the cover of the answer book and 
divides it into eight parts and sends the answers to 
the respective members of the Board. In this way each 
member of the Board grades a portion of the answers 
of each applicant and no member of the Board knows 
whose paper he is grading at the time of doing so. It 
is believed that this is the fairest way possible to in- 
sure each applicant receiving equal treatment. One 
member may be a strict grader and another a liberal 
one. By dividing up the answers, and apportioning 
them in this wise to the several members of the Board, 
each applicant who has to bear the effects of the strict 
grader’s work, also gets the benefit of the liberality of 
the other Board member. When the grading is com- 
pleted the members send the graded papers in to the 
Secretary who tabulates them and computes the per- 
centage attained by the several applicants. 


The examinations are rigid. They are purposely 
so. While it is realized that the propounding of a few 
questions to an applicant is not an infallible test of 
his knowledge of the law, yet it is also felt that if 


the word goes out to every nook and corner of the 
State that the Board proposes to give an examination 
which no tyro can pass, it will at least accomplish some- 


thing if the effect is to make these applicants study 
law. 
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FLORIDA AVIATION LEGISLATION. 


By LELAND HYZER, Miami, Florida. 


Aviation, as much as any one thing, has brought 
the eyes of the entire country upon the State of Flor- 
ida. During the War, both the Army and Navy Depart- 
ments saw the advantages possessed by the State for 
the establishment of aviation training camps. Because 
of these advantages and the experience gained during 
the War period, Florida now has the great Naval Avi- 
ation Station at Pensacola; the recent establishment of 
a Naval Reserve Flying Unit and the re-establishment 
of Chapman Field as an Army field at Miami; the tra- 
versing of the State between Jacksonville, Tampa and 
Miami by the passenger and mail carrying line of the 
Eastern Air Transport; the great Pan American Air- 
ways System, connecting North, South and Central 
Americas and the West Indies; and recently, the selec- 
tion of Florida as the first point of contact in the 
United States by the German Do X. 

Aviation, following the War, ceased to be merely 
a military instrumentality and activity of the reckless, 
and has become a new factor in the transportation 
system of the country. When that step was made, there 
came the necessity of some regulation. Congress, under 
the commerce clause of the Federal Constitution, de- 
termined to regulate it when engaged in inter-state 
commerce, and the Air Commerce Act of 1926 was en- 
acted. This legislation does not apply directly to avi- 
ation wholly within the boundaries of any of the forty- 
eight States. Several States, prior to the Federal Act 
had passed legislation seeking to regulate flying, but 
the necessity of co-ordination of State legislation was 
not then seen. As always, law grows with the needs of 
Society. It was soon recognized that the need of this 
new vehicle of transportation was uniformity of State 
regulation. 

Not only should the laws of the various States be 
uniform among themselves, but so far as possible there 
should be uniformity between the State laws and the 
provisions of the Air Commerce Act of 1926 and the 
Regulations issued thereunder. 

Credit is to be given to the members of the 1931 
Legislature in recognizing the need of aviation for 
such uniformity. The Act described as: 

“AN ACT TO PROVIDE FOR THE LICENS- 

ING OF AIRCRAFT AND PILOTS; TO PRO- 

VIDE PENALTIES FOR VIOLATIONS OF THIS 

ACT, AND TO REPEAL CHAPTER 11339, LAWS 

OF FLORIDA, ACTS OF 1925, EXTRAORDI- 

NARY SESSION, ENTITLED ‘AN ACT TO EN- 

COURAGE THE NAVIGATION OF COMMER- 

CIAL AIRCRAFT IN FLORIDA; FIXING THE 

LICENSE AND INSPECTION TAXES; TO DE- 

FINE THEIR RIGHTS AND PRVILEGES AND 


REGULATE THE NAVIGATION, INSPECTION 

AND LICENSING THEREOF AND FOR OTH- 

ER PURPOSES INCIDENT TO SUCH NAVI- 

GATION’.” 
accomplishes this desired result. 

Section 2 makes it: 

“Unlawful for any person to navigate an air- 
craft within the State unless such aircraft has an 
appropriate, effective license issued by the Depart- 
ment of Commerce of the United States and is 
registered by said department of commerce.” 
Military aircraft of the United States and of the 

various States and territories; and aircraft licensed by 
foreign countries with whom the United States has a 
reciprocal agreement covering the operation of such li- 
censed aircraft are excepted from the operation of this 
Section. Provision is also made that aircraft located in 
the State on the date of the passage of this Act may 
be operated for the personal use of the owner, but not 
for hire, without such license until January 1932. This 
latter provision enables the owner of aircraft now in 
the State to bring his ship up to the desired standard. 

Section 3, provides that: 

“It shall be unlawful for any person to op- 
erate any aircraft in this State unless such per- 
son is the holder of an appropriate, effective Pilot’s 
license issued by the Department of Commerce of 
the United States.” 

Exception is here again made to military and for- 
eign aircraft. 

Section 4 provides for the possession and display 
of the license by the licensee and Section 5 sets up the 
penalty for violation of the provisions of the Act. 

This law is brief, definite and should be effective. 
It provides for the regulation and safety of aviation but 
contains no undue burden on its orderly development. 

Regulation and provision for safety in the opera- 
tion of aircraft is one thing and an important one, but 
provision for the encouragement and development of 
air transportation is even more important. 

The legislature in this regard recognized the value 
of such encouragement in passing House Bill No. 268 
entitled: 

“AN ACT TO PROVIDE FOR THE ESTAB- 
LISHMENT, PREPARATION AND MAINTEN- 
ANCE OF EMERGENCY AVIATION LANDING 
FIELDS IN THE STATE OF FLORIDA BY THE 
ROAD DEPARTMENT OF THE STATE OF 
FLORIDA; TO AUTHORIZE COUNTIES IN THE 
STATE OF FLORIDA TO ACQUIRE BY PUR- 
CHASE, EMINENT DOMAIN, OR OTHERWISE, 
SITES FOR THE ESTABLISHMENT OF SUCH 


: 

q 

| 

‘shes 

‘ 

{ 

| 

“he 

q 

: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 259 


AVIATION LANDING FIELDS AND TO CON- 
VEY SAME TO THE STATE OF FLORIDA FOR 
SUCH PURPOSE, AND TO AUTHORIZE AND 

EMPOWER THE BOARD OF TRUSTEES OF 

THE INTERNAL IMPROVEMENT FUND ‘TO 

DEDICATE, SET APART OR CONVEY SITES 

FOR SUCH AVIATION LANDING FIELDS TO 

THE STATE OF FLORIDA, OR TO EXCHANGE 

LANDS BELONGING TO SAID TRUSTEES OF 

THE INTERNAL IMPROVEMENT FUND SO AS 

TO ACQUIRE FOR THE STATE OF FLORIDA 

SUITABLE EMERGENCY AVIATION LAND- 

ING FIELDS; AND TO AUTHORIZE THE 

STATE ROAD DEPARTMENT TO CO-OPERATE 

WITH THE UNITED STATES DEPARTMENT 

OF COMMERCE IN THE MATTER OF LAYING 

OUT AIRWAYS AND LANDING FIELDS.” 

Section 1 gives expression to the purpose of the 
Act in the following language: 

“The development of air transportation in the 

State of Florida requiring adequate airways, the 
State Road Department of the State of Florida 
is authorized to lay out and designate airways in 
the State of Florida, having in mind in the selec- 
tion of such airways the needs of air commerce and 
air transportation so that such airways may best 
serve the needs and requirements of air commerce 
throughout the State of Florida.” 

Section 2 authorizes the State Road Department 
to locate and establish emergency landing fields 
throughout the State adjacent to established highways. 

Section 3 provides for the acceptance by the State 
Road Department, from any source, of conveyances of 


land for development and use as emergency landing 
fields. 

Section 4 authorizes the various counties of the 
State to acquire land by gift, purchase or condemna- 
tion if necessary and the donation of said land to the 
State Road Department for the development and main- 
tenance of such emergency landing field. 

Section 5 empowers the Trustees of the Internal 
Improvement Fund to convey land owned by them to 
the State Road Department for development as landing 
fields. 

Sections 7 and 9 authorize the Road Department 
to act in an advisory capacity to the counties in the 
selecting, laying cut, preparing and equipping of land- 
ing fields and in the dissemination of information re- 
lating to landing fields; and to consult and co-operate 
with the Department of Commerce of the United States 
in the matter of laying out airways and landing fields; 
and in the preparation of airway maps whenever prac- 
ticable so to do. 

Section 10 authorizes the expenditure of not more 
than $20,000.00 in any one fiscal year to carry out 
the purposes of the Act. 

These two Acts should do much toward the devel- 
opment of air transportation. There are two important 
things necessary for this development. One is public 
confidence. The requirement that all pilots and planes 
shall be licensed will do much to create such confi- 
dence. The other is the development of sufficient and 
adequate ground and landing facilities. The exercise 
of the authority granted in the Emergency Landing 
Field Act will go a long way in placing Florida in the 
lead in this regard. 
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NEW ACTS OF THE FLORIDA LEGISLATURE, 1931 SESSIONS 
i 


CHAPTER 14836 (No. 198) 

AN ACT Authorizing the Encumbering, by Way of 
Lease, Mortgage, or Otherwise, of the Real Es- 
tate of An Infant, Insane Person or Lunatic, by 
the Guardian of Such Infant, Insane Person or 
Lunatic, When Such Encumbrance Is Authorized 
by the County Judge of the County wherein Such 
Real Estate is Situated. 

Be It Enacted by the Legislature of the State of 
Florida: 

Section 1. That any guardian of the estate of an 
infant, insane person or lunatic, who shall have the 
control or management of any real estate, the prop- 
erty of such infant, insane person or lunatic, and who 
shall consider it necessary or expedient to encum- 
ber same by mortgage, lease or otherwise, to maintain 
and preserve the estate of such infant, insane person 
or lunatic, may apply by petition to the County Judge 
of the County where said real estate may be situated, 
fcr authority to encumber the same by mortgage, lease 
or otherwise, and if the prayer of said petition shall 
appear to said Judge reasonable and just, he may auth- 
orize the said Guardian to encumber said real estate 
by mortgage, lease or otherwise, under such condi- 
tions as the interests of such infant, insane person or 
lunatic may, in the opinion of said Judge, seem to re- 
quire, and when the encumbrance is authorized by the 
said Judge in the manner aforesaid, the same shall be 
binding on the estate of said infant, insane person or 

lunatic, and any incumbrance made by any guardian 

- when not so authorized by said Judge as herein pro- 

vided, shall be of no effect. 

Section 2. Nothing herein shall be construed to in 
any way effect the present law relative to the sale by 
guardians of their ward’s real estate. 

Section 3. All laws and parts of laws in conflict 
with this Act are hereby repealed. 


Section 4. This Act shall take effect October 1, 
1931. 


Approved June 15, 1931. 


CHAPTER 14837 (No. 199) 

AN ACT Concerning and in Relation to Sales of Real 
Estate Belonging to Minors, Lunatics or Insane 
Persons by Guardians of Such Persons. 

Be It Enacted by the. Legislature of the State of 
Florida: 

Section 1. That in all cases where orders have here- 
tofore been made or shall hereafter be made by any 
court in this State authorizing guardians to sell the 
real estate of minors, lunatics or insane persons, where 
the sale has not yet been made, a report of such sale 
shall be made to the court granting the order of sale 


for confirmation, and if it shall be confirmed by the 
court, the sale shall be binding, but, if not, the sale 
shall be of no effect; Provided, however, that the said 
court in ordering a confirmation of any such sale, in 
its discretion, may or may not require such guardian to 
execute and file in the court an additional bond with 
surety or sureties, to be approved by the court in such 
penalty as may be fixed by the court and conditioned 
to duly account for same according to law, and in the 
event such additional bond is required in the court’s 
discretion, the sale shall be binding only when the 
required bond has been filed and approved by said 
court, and in the event additional bond is not required 
in the court’s discretion, the sale shall be binding up- 
on its confirmation by the court and its finding that 
additional bond is unnecessary. The order of confirm- 
ation shall, in every case, show whether or not the ad- 
ditional bond is required. 

Section 2. All laws and parts of laws in conflict 
herewith are hereby repealed. 

Section 3. This Act shall take effect immediately 
upon becoming a law. 

Approved June 15, 1931. 


CHAPTER 14733 (No. 95) 

AN ACT to Authorize Guardians of Infants and Per- 
sons Under Disability to Invest Funds of ‘lheir 
Wards for a Longer Period Than One Year, When 
Such Investment is Approved by the County Judge 
Having Jurisdiction Over the Estate of Such Ward. 

Be It Enacted by the Legislature of the State of 
Florida: . 

Section 1. Any Guardian of an infant or of a per- 
son under disability, having funds of his ward in ex- 
cess of the probable needs of such ward during the 
time that the proposed investment is contemplated to 


_ Yun, may apply to petition to the County Judge having 


jurisdiction of the estate of such ward for authority 
to invest such funds in securities authorized by law, 
for a period of time not exceeding five years. If auth- 
oribed by said County Judge to do so, such guardians 
may invest the funds in the manner provided by law, 
but in no case shall such investment be authorized 
for a longer period of time than five years. Provided, 
no loan shall be made which shall not mature prior to 
the legal termination of the guardianship. 

Section 2. All laws and parts of laws in conflict 
herewith are hereby repealed so far as such conflict 
exists. 

Section 3. This Act shall be effective on becoming 
a law. 

Approved June 15, 1931. 
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CHAPTER No. 14639 (No. 1) 

AN ACT to Amend Section 5526 of the Compiled Gen- 
eral Laws of Florida, 1927, the Same Being Sec- 
tion 3662 of the ‘Revised General Statutes of the 
State of Florida, Relating to Preference in Ap- 
pointment of Administrator. 

Be It Enacted by the: Legislature of the State of 
Florida: 

Section 1. That Section 5526 of the Compiled Gen- 
eral Laws of Florida, 1927, the same being Section 3662 
of the Revised General Statutes of the State of Florida, 
be amended as follows: 

“Section 5526 (3662). PREFERENCE IN AP- 
POINTMENT OF ADMINISTRATOR. Letters of Ad- 
ministration shall be granted to the representatives of 
the intestate who apply for the same, preferably first 
the husband or wife, and next such others as are en- 
titled to distribution of the estate of the intestate in 
order of consanguinity ; and if no such person apply for 
administration, or if any one applying cannot com- 
ply with the provisions of this Chapter, the Court to 
which such application is made, may, in its discretion, 
require citation to be duly published for the term 
of four weeks, once a week, in some newspaper printed 
in the county where such application is made, before 
granting letters of administration to a creditor of the 
intestate or some fit person or corporation, but if any 
will shall, after granting letters of administration, be 
produced and duly proved, the aforesaid letters of ad- 
ministration shall be revoked, and letters testamentary 
granted to the executor of such will, if they be ready 
and willing to qualify; if not, letters of administra- 
tion cum testamento annexo shall be granted to some 
fit and proper person or corporation.” 

Section 2. All laws or parts of laws in conflict with 
this Act are hereby repealed, but this Act shall have 
no retroactive effect, and litigation now pending will 
not be affected by this Act. 

Section 3. This Act shall take effect October 1, 
A. D. 19381. 

Approved June 15, 1931. 


CHAPTER 14823 (No. 185) 
AN ACT to Provide for the Force and Effect of Pleas 
of Recoupment. 
Be It Enacted by the Legislature of the State of 

Florida: 

Section 1. From and after the passage of this Act 
all obligations, debts, demands and liabilities that are 
proper to be pleaded in pleas of recoupment may be so 
pleaded, and such plea shall have the same force and 
effect, and create the same right of recovery to the 
defendant as pleas of set-off, and form the proper 
basis for judgment in favor of the defendant in the 


same manner and to the same extent as pleas of set- 
off. 
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Section 2. All laws and parts of laws in conflict 
herewith are hereby repealed. 


Approved June 15, 1931. 


CHAPTER 75064 (No. 426) 

AN ACT Providing for the Investment of Trust Funds 
by Trustees, Corporate or Individual; Providing 
in What Securities Such Trust Funds Shall Be In- 
vested; Provided That Trust Funds Shall Not Be 
Mingled with Other Monies, and Repealing All 
Laws in Conflict with This Act. 

Be It Enacted by the Legislature of the State of 
Florida: 

Section 1. No trust company shall have power to 
invest funds derived under paragraphs 6, 7 and 13 of 
Section 27 of Chapter 13576 of the laws of 1929, ap- 
proved May 31, 1929, except only as follows: 

(a) In the bonds of a county, city, town, munici- 
pality and county and school boards of this State pro- 
vided such county, city, town or municipality has a 
population as shown by the last Federal Census next 
preceding said investment of not less than 2,000 and 
was incorporated as a city, town or municipality at 
least five years prior to making said investment, and, 
privided further that said county, city, town, munici- 
pality or county or school board has not within five 
years prior to making said investment defaulted for 
more than ninety days in the payment of any part 
either of principal or interest of any bond, note or 
other evidence of indebtedness. 

(b) Upon first mortgages upon improved real 
estate in this State not to exceed 50% of the value of 
such real estate, provided that at no time shall the 
total amount invested in first mortgages exceed 40% 
of the total trust funds. No loan or mortgage shall be 
made except upon written application showing the 
date, name of applicant, amount asked for and se- 
curity offered, nor except upon the report of not less 
than two members of the board of directors who shall 
certify on said application, according to their best 
judgment, the value of the premises to be mortgaged; 
and such application shall be filed with the records of 
the bank. 

(c) In the stocks or bonds, notes or obligations of 
the United States, or those for which the faith of the 
United States is pledged to provide for the payment of 
the interest and principal, including the bonds of the 
District of Columbia. 

(d) In the bonds or interest-bearing obligations 
of any State of the United States, or those for which 
the faith of said State is pledged to provide for the 
payment of the interest and principal. 

(e) In the bonds of any incorporated city situated 
in any other of the States of the United States which 
are or may be legal for investments in savings banks 
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under the laws of the State of New York or the State 
of Massachusetts. 

(f) In the bonds or obligations of any railroad 
corporation which are or may be legal for investments 
in savings banks under the laws of the State of New 
York or the State of Massachusetts, street railroad 
corporations shall not be considered railroad corpora- 
tions within the meaning of this subsection. 

(g) In the bonds of any telephone company in- 
corporated under the laws of, and doing business in, 
any state of the United States which are or may be 
legal for investments in savings banks under the laws 
of the State of New York or the State of Massa- 
chusetts. 

(h) In the bonds of a gas, electric or water com- 
pany incorporated under the laws of, and doing busi- 
ness in, any state of the United States which are or 
may be legal for investments in savings banks under 
the laws of the State of New York or the State of 
Massachusetts. 

Section 2. No money, property or securities held 
or received by any trust company in its capacity of 
assignee, receiver, executor, administrator, guardian | 
or trustee shall be mingled with the investments of the 
capital stock or other monies or property belonging 
to or deposited with such corporation or shall be liable 
for the debts or obligations of such corporations; all 
other monies or funds belonging to or deposited with 
such trust company may be used and invested in ac- 
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cordance with the provisions of Chapter 13576, Laws 
of 1929. 

Section 3. Every person who may be executor, 
administrator, guardian or trustee of any estate shall 
invest the funds which he may receive and hold in 
such fiduciary capacity in the same way, to the same 
extent, and under the same restrictions as a corpora- 
tion holding a similar position may invest such funds, 
provided, that any investment of funds in first mort- 
gages as provided for in sub-section (b) of Section 1 
of this Act, by any person who may be executor, ad- 
ministrator, guardian or trustee of any estate shall be 
made only upon written application showing the date, 
the name of applicant, amount asked for and secur- 
ity offered, nor except upon the report of two disin- 
terested freeholders of the county where such land 
lies, who shall certify on said application, according 
to their best judgment,.the value of the premises to 
be mortgaged, and such application shall be filed with 
the records of the cause in the office of the County 
Judge of the county granting such letters testamen- 
tary, administration or guardianship, or, if the trust 
is not created by judicial proceedings, then to be filed 
and preserved by such trustee. 

Section 4. All laws or parts of laws in conflict 
herewith are hereby repealed. 

Section 5. This Act shall take effect upon its pass- 
age and approval by the Governor. 

Approved June 15, 1931. 
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DIGEST OF FEDERAL CASES 


' Copyright, 1931, by West Publishing Company 


This Digest consists of syllabi of the United States District Court, Circuit Court of Appeals and Supreme 
Court opinions reported in full in the Federal Reporter and Supreme Court Reporter published by the West 


Publishing Company. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court 
Reporter may be obtained for 25c¢ by addressing the West Publishing Company, St. Paul, Minnesota. 


UNITED STATES v. BUTLER. 
No. 5876. 49 F. (2d) 52. 
Circuit Court of Appeals, Fifth Circuit. 
April 17, 1931. 

Attorney continuously employed by county com- 
missioners to represent county received compensation 
exempt from federal income tax as employee of po- 
litical subdivision of state (Revenue Act 1926, § 1211 
(26 USCA § 1065b)) 

The taxpayer was employed to represent 
the board of county commissioners as legal ad- 
visor for as long a term as his services were 
satisfactory and his salary was fixed by resolu- 
tions of the board and paid monthly. During 
the entire period of his employment he was con- 
tinuously under the direction and control of the 
board and devoted 75 per cent. of his time to at- 
tending to his duties as the board’s attorney. The 
board had first call upon his services and the 
right to demand and use all his time. 

That attorney employed by county commission- 
ers indulged in private practice did not preclude exemp- 
tion of income from federal taxation (Revenue Act 
1926, § 1211 (26 USCA § 1965b)). 

That attorney employed regularly by county com- 
missioners was allowed extra fees for certain services 
did not preclude exemption from federal income tax 
(Revenue Act 1926, § 1211 (26 USCA § 1065b)). 


MILLER, COLLECTOR OF INTERNAL REVENUE 
Vv. 
STANDARD NUT MARGARINE CO. OF FLORIDA. 
No. 6049. 
49 F. (2d) 79. 
Circuit Court of Appeals, Fifth Circuit. 
April 22, 1931. 

Finding of Deputy Commissioner of Internal Rev- 
enue that product was taxable as colored oleomar- 
garine held not conclusive, where no contested case was 
presented (Oleomargarine Act of 1886, § 14, as amend- 
ed (26 USCA § 582)). 

Finding of Deputy Commissioner of Internal 
Revenue that certain product was taxable as col- 
ored oleomargarine, was made after an ex parte 
investigation without any hearing of which tax- 


payer was notified, and without giving taxpayer 
opportunity to present evidence. Before such ac- 
tion was taken, courts had decided in contested 
cases to which Commissioner of Internal Revenue 
or his subordinate was a party that products iden- 
tical with product in question was not oleomar- 
garine and therefore not subject to tax as such. 

Suit to enjoin collection of oleomargarine tax on 
product, several times judicially determined to be not 
taxable as such held not prohibited (26 USCA § 154). 

26 USCA § 154, provides that no suit for the 
purpose of restraining the assessment or collec- 
tion of any tax shall be maintained in any court. 

Product sought to be taxed under the Oleomar- 

garine Act of 1886 as amended( 26 USCA §§ 194, 

207, 541, et seq.), had several times been held by 

courts to be not taxable as colored oleomargarine. 

Attempt by the Commissioner of Internal Revenue 

to collect tax on product in question was merely 

an attempt to coerce payment of a tax not auth- 
orized by statute. 

Suit against collector of internal revenue to en- 
join collection of tax on product judicially determined 
to be nontaxable held not suit to which United States 
is necessary party. 

Exemption of United States from suit does not 


protect officers from personal liability for wrongful 
conduct. 


FLORIDA GRAVEL CO. v. TAMPA SAND & SHELL 
CO. et al. 
49 F (2d) 266 
April 24, 1931. 
Circuit Court of Appeals, Fifth Circuit. 

Evidence held to establish respondent’s negligence 
in loading libelant’s barge with sand and gravel, re- 
sulting in barge turning over and its loss. 

Barge was being used by the respondent with 
the knowledge of the libelant, which was the own- 
er. Libelant made no protest. Capacity of barge 
was about 210 tons of sand and gravel when prop- 
erly loaded. About half that amount was loaded 
on one end, very little amidships, and none at its 
bow. Such loading caused barge’s after end to sink 
so low in the water that she began to leak and 
filled up. When respondent attempted to swing 
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barge around so as to evenly distribute loading, 
barge turned over and drifted down river, re- 
sulting in total loss. 


SAUCER v. WILLYS-OVERLAND, INC. 
No. 3511-J. 
49 F. (2d) 385. 
District Court, S. D. Florida. 

April 15, 1931. 
Declaration in action for wrongful death based on 
doctrine of respondent superior held sufficient without 
alleging defendant’s servant was acting within scope 
of employment (Comp. Gen. Laws Fla. 1927, § 7047). 

In an action for wrongful death, under section 

7047, Comp. Gen. Laws Fla. 1927, a count alleg- 
ing that “the defendant, Willys-Overland, Incor- 
porated, a corporation, by and through its agent, 
servant and/or employee,” negligently committed 
the tortious act causing death, is sufficient as a 
matter of pleading, without further alleging that 
such act was in the course and scope of the serv- 
ant’s employment. 
Widow, in action for wrongful death of husband, 
held not entitled to recover funeral expenses as ele- 
ment of damages (Comp. Gen. Laws Fla. 1927, §§ 5541, 
5610, 7047, 7948). 

In an action for wrongful death, under section 

7047, Comp. Gen. Laws Fla. 1927, which author- 
izes the recovery by a widow of the damages to 
which she is entitled “in her own right,” the 
widow, as plaintiff, cannot recover the funeral 
expenses of her deceased husband, since such ex- 
penses, under the Florida statutes, are liabilities 
against decedent’s estate, not against the widow. 
Primary test to determine master’s liability for 
servant’s acts under doctrine of respondent superior is 
whether servant at time was acting within scope of 
employment. 
Master is not liable under doctrine of respondent 
superior for servant’s tortious act, unless committed 
in course of employment and while servant was carry- 
ing out master’s business. , 
At common law, no right of action for wrongful 
death survives. 

Widow, in action for wrongful death of husband, 
may recover only damages to which she is entitled in 
her own right (Comp. Gen. Law. Fla. 1927, § 7048). 

Comp. Gen. Laws Fla. 1927, § 7048, provides 
in substance that persons to whom right of ac- 
tion for wrongful death may survive shall recover 
such damages as by law such persons are entitled, 
in their own right, to recover. Therefore, widow 
suing for wrongful death of husband may recover 
such damages as will compensate her for loss she 
has sustained flowing from the nature of her re- 
lation with the deceased, including loss of protec- 
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tion, support, consortium, 
from decedent’s estate. 


and her expectancy 


THE BRILLIANT. 
No. 3605-J. 
49 F. (2d) 388. 
District Court, S. D. Florida. 
April 15, 1931. 

In proceeding by owner of vessel for limitation 
of liability, answers and claims for wrongful death 
held sufficient to charge invitation from owner through 
agent to deceased persons to be on board vessel (46 
USCA § 181 et seq.) 

In an answer and claim filed against a vessel 
by the survivor of a deceased person alleged to 
have been fatally injured by an explosion on the 
vessel, an allegation that deceased was at the 
time of the explosion “then and there on board of 
said vessel with the knowledge and consent and 
with the express invitation of petitioner (the 
owner) acting by and through its duly authorized 
officer and agent, the said R. P. W., First Assist- 
ant Engineer of said vessel,” held sufficient as a 
matter of pleading to charge an invitation from 
the owner to be on board the vessel. 


UNITED STATES et al. v. BOYKIN. 
No. 6140. 
49 F. (2d) 762. 
Circuit Court of Appeals, Fifth Circuit. 
May 1, 1931. 

In libel for seaman’s death, held that there was 
negligence in undertaking to replace plug for ventilator 
trunk during storm without checking ship’s speed. 

Seaman did not assume risk even of obvious danger 
when acting under direct orders of superior. 

Where deceased seaman left no wife or children, 
recovery was for use of father, his sole surviving par- 
ent (45 USCA § 59). 

Damages to father for death of seaman are meas- 
ured by father’s actual pecuniary loss (45 USCA § 59). 

$9,000 to 44 year old father for death of 23 year 
old son contributing to father’s support held reduced 
to $5,200. 


COOPER v. McNAIR. 
No. 660. 
49 F. (2d) 778. 
District Court, S. D. Florida. 
May 12, 1931. 

Where national bank before consummation of suit 
became insolvent and receiver continued suit through 
other counsel, attorney originally engaged by bank 
held not entitled to assert claim for services as pre- 
ferred expense of administration. 

A national bank employed plaintiff, an attor- 
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ney, to prosecute a civil suit in its behalf. Before 
completion of the suit, the bank suspended, and a 
receiver was appointed. The receiver discontinued 
plaintiff’s services and proceeded with the suit 
through other counsel. Held, that plaintiff could 
not maintain a bill in equity against the receiver to 
recover for plaintiff’s services as a preferred ex- 
pense of administration under the receivership. 

Attorney’s suit to impress lien lies only after re- 
covery of something to which lien can attach. 

Suit by an attorney to impress an attorney’s 
charging lien upon the fruits of his labor will lie 
only after there has been a recovery, through the 
efforts of the attorney, of something to which 
such lien can attach. 

Attorney’s retaining lien upon papers or other 
property of client in attorney’s possession is mere pas- 
sive right to hold and cannot be actively enforced by 
suit. 

In absence of statute, federal courts recognize no 
attorney’s lien beyond that given by local law. 

Generally, receiver is not required to carry out 
executory contracts of owner of estate being adminis- 
tered unless receiver elects to be bound thereby. 

Litigant has general right to change attorney, 
though always responsible for breach of contract with 
attorney. 

Receiver appointed for insolvent national bank 
takes bank’s estate cum onere. 

Attorney has lien for fees or compensation upon 
any judgment or recovery through his services, which 
lien will be protected in equity against unfair deal- 
ings of client. 


MISSISSIPPI VALLEY TRUST CO. v. BUSSEY. 
No. 5993. 
49 F’. (2d) 881. 
Circuit Court of Appeals, Fifth Circuit. 
May 20, 19381. 

By assuming debt secured by mortgage, succeed- 
ing grantee of mortgaged land becomes directly and 
primarily liable to mortgagee or his assignee. 

Where subsequent grantee of mortgaged lands as- 
sumed debt, relationship towards mortgagor or earlier 
grantee of mortgaged lands was that of principal and 
surety. 

If owner of notes knowing of suretyship relation 
between grantee and subsequent grantee of mortgaged 
lands and without consent of grantee extended time of 
payment, it discharged surety, the grantee. 

This is so, because creditor, by giving time to 
principal debtor, put it out of power of surety to 
have some remedy he would have had but for such 
extension. 

Where note owner did not know when agreeing 
with one other than mortgagors for extension of time, 


or relation of principal and surety between such per- 
son and former grantee who had assumed payment of 
note, such grantee was not discharged. 

In action on note secured by mortgage, evidence 
tending to show that when alleged extension of time 
for payment was made plaintiff was not owner or hold- 
er of notes held admissible. 

Such evidence was admissible, since it nega- 
tived the truth and material allegations of plea al- 
leging plaintiff’s agreement for extension of time 
made with grantee of mortgaged lands who assum- 
ed and promised to pay indebtedness without 
knowledge or consent of defendant. 


DOWLING v. UNITED STATES. 
No. 6066. 
49 F. (2d) 1014. 
Circuit Court of Appeals, Fifth Circuit. 
May 19, 1931. 

In prosecution for violating prohibition law, pho- 
tographs and surveyor’s plat claimed to show surround- 
ings of distillery more reliably held not newly discov- 
ered evidence justifying new trial. 

Misjoinder of offenders and offenses does not ren- 
der indictment incapable of supporting verdict. 

If defendant is embarrassed by such a fault 
in the indictment, he should in advance of trial 
move to quash it, or for a severance, or to compel 
prosecutor to elect, and he cannot take chance of 
acquittal on trial and object to misjoinder only 
after conviction. 

Assignments relating to instructions in criminal 
case cannot be considered where no exception was tak- 
en at trial. 

Evidence, though circumstantial, held sufficient to 
take to jury prosecution for violating prohibition act 
(27 USCA). 

The evidence showed that a still was found 
on land owned by defendant, but occupied by ten- 
ant; that still was operated on day when defend- 
ant was present; and that pipe line had been run 
to still. 


BENNETT v. UNITED STATES. 
No. 5769. 
50 F. (2d) 1. 
Circuit Court of Appeals, Fifth Circuit. 
May 27, 1931. 
In prosecution for using mails to defraud in sales of 
corporate stock and lots, evidence held to sufficiently 
establish fraudulent scheme. 


PUTNAM NAT. BANK v. COMMISSIONER OF 
INTERNAL REVENUE. 
No. 6173. 
50 F. (2d) 158... 


; 
t 
4 
| 
| 
& 
i] 
| 
7 
? 


266 


Circuit Court of Appeals, Fifth Circuit. 
May 27, 1931. 
Any later collection of debt allowed as deduction 
in previous year as worthless must be returned as in- 
come. 

Taxpayer charging off bad debt, and subsequently 
collecting amount was liable for income tax, in absence 
of showing that loss did not actually occur in year 
debt was charged off. 

Taxpayer has burden of establishing facts en- 
titling it to deduction or relief claimed. 


CITY OF MIAMI v. FIRST NAT. BANK OF 
ST. PETERSBURG, et al. 

SEABOARD AIR LINE RY. CO. v. DUDLEY, et al. 

Nos. 970, 861. 50 F. (2d) 267. 

District Court, S. D. Florida. 

April 2, 1931. 

Federal court, in case involving winding up of 
affairs of national bank, is bound by decisions of fed- 
eral courts. 
-Claim against insolvent bank on account of refus- 
al of correspondent to pay check given as remittance 
for check on insolvent bank held not entitled to prefer- 
ence. 

Such claim arising by reason of failure of cor- 
respondent bank to pay check as remittance for 
check drawn on insolvent bank, and transmitted 
through collecting banks in ordinary course of 
business, was not entitled to preferential payment, 
for the reason that assets in insolvent bank which 
was in the hands of receiver appointed by comp- 
troller were not augmented by such a transaction. 


SILVER SPRINGS PARADISE CoO. v. RAY et al. 
No. 6120. 
50 Fed. (2d) 356. 
Circuit Court of Appeals, Fifth Circuit. 
June 1, 1931. 
Rehearing Denied July 6, 1931. 


prive public of right to use navigable waters covering 
land granted by patent (Act March 3, 1823, § 12, 3 
Stat. 756). 

Owner of riparian land contiguous to navigable 
stream holds title to submerged land subordinate to 
uses of land and waters over them consistent with pub- 
lic right of navigation. 

“Public right of navigation” entitles public gen- 
erally to reasonable use of navigable waters for legi- 
timate purposes of transportation and for boating or 
sailing for pleasure in any kind of water craft con- 
sistent with enjoyment of right by others. 

Riparian owner having qualified title to sub- 
merged soil is entitled to no preference over public gen- 


Land patent issued under statute held not to de-. 
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erally with respect to use of navigable waters, whether 
for navigation, business, or pleasure. _ 

Carrying of passengers for hire in glass-bottom 
boats on navigable waters for sightseeing purposes 
held exercise of public right of navigation, and there- 
fore such use of waters by another could not be en- 
joined by riparian owners, notwithstanding his owner- 
ship of submerged land. 

The riparian owners also had established bus- 
iness of operating glass-bottom boats over the 
waters in question for carrying persons for hire 
over the waters and showing them the waters in 
the bed, and they claimed the exclusive right 
to carry on this business on account of ownership 
of underlying soil. However, the claim of the ri- 
parian owners was denied by the court on the 
ground that the rival company and those trans- 
ported by it had the right to travel over the wat- 
ers and as incident thereto to view the waters 
traversed and the underlying surface. 

Names which are merely geographical may not be 
exclusively appropriated as trade marks and trade 
names. 

Riparian owners operating glass-bottom boats for 
hire on contiguous navigable waters could not enjoin 
competitor from using geographical name of location in 
sign directing route thereto, where designation was not 
calculated to deceive. 


GRIMSLEY v. UNITED STATES (two cases). 
Nos. 6133, 6142. 
50 Fed. (2d) 509. 
Circuit Court of Appeals, Fifth Circuit. 
June 6, 1931. 
Indictment charging sale of stolen automobile, 
previously transported in interstate commerce, held in- 


- sufficient to charge offense within jurisdiction of fed- 


eral court (National Motor Vehicle Theft Act (18 USCA 
§ 408). 

- Indictment charging sale of automobile with 
knowledge that it had been previously trans- 
ferred in interstate commerce, charged only ordi-— 
nary offense against state law of receiving stolen 
goods with knowledge that they. had been stolen, 
in that it nowhere appeared that transportation 
had not come to an end, and that automobilé had 
come to rest within state long before accused re- 
ceived or sold it. 

Indictment is fatally defective which omits essen- 
tial element of offense sought to be charged. 

Right of accused to be informed of nature and 
cause of accusation against him, in accordance with 
Constitution, is substantial right (Const. Amend. 6.) 

Defective indictment having been found within 
statutory limitation period, new indictment is not bar- 
red even after expiration of period. (18 USCA § 582). 
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Theft of motor vehicle was essential element of 
crime of sale of stolen automobile as part of interstate 
or foreign commerce (National Motor Vehicle Theft 
Act (18 USCA § 408) }. 


BUSCH et ux. v. COMMISSIONER OF INTERNAL 
REVENUE. 
No. 5899. 
50 F. (2d) 800. 
Circuit Court of Appeals, Fifth Circuit. 
June 5, 1931. 

For income tax purposes, beneficiary could not de- 
duct as bad debt his loan to himself as trustee, later 
repaid (Revenue Act 1921, § 219 (a-d). 

It appeared that beneficiary, who was also 
trustee, advanced designated amount personally 
to himself as trustee, and used this amount as 
trustee to pay taxes due by trust estate; that in 
his personal income tax return for same year he 
claimed deduction of that amount as a bad debt; 
that the following year the trust estate sold some 
bonds, and the trustee repaid himself personally 
the amount advanced, and undertook to show it as 
income of that year; and that neither deduction 
thereof as a bad debt nor return as income was 
allowed. 

Beneficiary advancing money to himself as trustee 
for taxes on trust estate could not claim income tax 
deduction on theory he was paying taxes on his inter- 
est in trust (Revenue Act 1921, § 219 (a-d). 

It appeared that beneficiary, both before the 
Commissioner of Internal Revenue and Board of 
Tax Appeals, claimed deduction on theory that his 
advance to trust estate created a worthless debt, 
but in Circuit Court of Appeals contended for first 
time by way of an alternative that he should at 
least have right to deduct proportion of taxes 
advanced which represented proportion of taxes 
chargeable to his interest in trust. 

That trustee was one of beneficiaries did not pre- 
vent creation of trust within income tax statute; trust 
being entity separate from beneficiaries (Revenue Act 
1921, § 219 (a-d). ‘ 

Existence or non-existence of personal liabilit 
does not determine tax payer’s classification for fed- 
eral taxation. __ 

Where corporate assets were distributed to stock- 
holders who deeded property to trustee to dispose 
thereof, “trust estate,” not partnership or association, 
was created within income tax statute (Revenue Act 
1921, §$§ 294. (c), 218 (a), 219 (a-d). 

Income tax statute allowing deduction of losses 
from “trade or business regularly carried on” held in- 
applicable to trust estate for liquidation and distribu- 
tion (Revenue Act 1921, § 204 (c). 

Beneficiary held not entitled to income tax de- 


duction for losses sustained by trust estate (Revenue 
Act 1921, §§ 204 (c), 218 (a), 219 (a-d). 


GENERAL MOTORS ACCEPTANCE CORPORATION 
v. AMERICAN INS. Co. 
No. 6070. 
50 F. (2d) 803. 
Circuit Court of Appeals, Fifth Circuit. 
June 22, 1931. 
Rehearing Denied August 5, 1931. 

Statute providing method for requiring adverse 
party to produce documents containing pertinent evi- 
dence is not exclusive (28 USCA § 636). 

It is usually sufficient to call for production of rel- 
evant document in adverse party’s possession at any 
time during trial, if notice is reasonable. 

Where possession of document which adverse party 
seeks to have produced is denied, question of notice be- 
comes immaterial and secondary evidence is admissible. 

Usual and proper practice is to interrogate wit- 
ness, object to question, stating grounds thereof, and 
except to adverse ruling. 

This practice is generally necessary in fair- 
ness to advise court and permit a correction of 
what otherwise might be error. 

Where all questions seeking to show mailing 
proofs of loss were excluded on insurer’s objection, so 
that further interrogation of witness would have been 
useless, question was sufficiently presented to author- 
ize review. 

Where witness had fully testified, noting objec- 
tion to ruling striking out part of testimony is equiv- 
alent to exception to ruling. 

Mere technicalities not affecting parties’ substan- 
tial rights have no place in federal practice. 

Undisputed evidence that letter containing proof 
of fire loss was mailed to insurer properly stamped 
and addressed created fact presumption that letter 
was received sufficient to go to jury, though receipt of 
letter was denied. 

Plaintiff, having made prima facie showing re- 
specting dispatch and receipt of letter, was entitled to 
prove contents of letter by secondary evidence. 

Where plaintiff showed that copy of letter mailed 
and presumably received by addressee could not be 
found, parol evidence of contents of letter was admis- 
sible. 

No particular form of proof of loss is required, 
but substantial compliance with policy provision is all 
that is necessary. 

If proof of loss tendered gives sufficient infor- 
mation to enable insurer to determine liability and is 
sworn to, it is usually sufficient. 

Excluding evidence that proof of loss had been 
furnished insurer by mail and had been retained by it 
held error. 
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Clause requiring any waiver of policy provisions 
to be in writing, indorsed or attached to policy, does 
not apply to waivers claimed from circumstances aris- 
ing after loss. 

Adjuster authorized to investigate and adjust loss 
has authority to waive proofs of loss. 

Under certain circumstances, retention of proofs of 
loss by insurer without objection may amount to waiv- 
er and estoppel. 

Questions respecting waiver or estoppel of insurer 
as to proofs of loss of insured automobiles by fire 
held, under evidence, for jury. 


CITY OF SOUTH JACKSONVILLE v. JACKSON- 
VILLE TRACTION CO. 
No. 5933. 
50 F. (2d) 839. 
Circuit Court of Appeals, Fifth Circuit. 
June 26, 1931. 

Appellate court in determining whether Judgment 
may stand, must look to agreed facts rather than 
pleadings. 

Payee of check suing on debt held entitled to re- 
cover, irrespective of negligence in presenting check, 
where defendant failed to show loss as result of claim- 
ed negligence. 

Presentment of check by bank as agent of payee 
through bank on which check was drawn held not neg- 
ligence (Comp. Gen. Laws Fla. 1927, § 6834). 

Check was deposited in accordance with es- 
tablished custom of payee with other checks and 
cashed in bank which acted as general correspond- 
ent and collecting bank for bank on which check 
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was drawn, which bank carried an account with 
collecting bank, and in accordance with established 
custom, check, together with others, reached 
payee bank on following day and was accepted, 
draft. mailed in payment thereof, including other 
checks, reaching collecting bank in due course on 
following morning, on which day the payee bank 
closed its doors. 
That check was sent in accordance with custom 
and laws of state direct to drawee bank for collection 
and remittance was not negligence per se. 


WILLIAM BAYLEY CO. v. COLUMBIA 
CASUALTY CO. 
No. 6063. 
50 F. (2d) 899. 
Circuit Court of Appeals, Fifth Circuit. 
June 22, 1931. 

Subcontractor, not having received payment for 
materials furnished for school building, held entitled 
to sue in its own name on contractor’s bond. 

Bond contained provision that obligation 
thereof should be void, if principal (contractor) 
faithfully performed contract and satisfied “all 
claims and demands incurred for the same,” and 
indemnified owner against all costs and damages 
incurred for the same,” and indemnified owner 
against all costs and damages sustained by reason 
of failure to do so, and fully reimbursed and re- 
paid owner all expenses which owner incurred in 
making good any default, and “shall pay all per- 
sons who have contracted directly with the prin- 
cipal for labor or materials.” 
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OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida the Law Journal will from time to time publish those official 
opinions which seem to be of general public interest.) 


July 13, 1931. 
Hon. Fred R. Wilson, 


C/o Wilson & Boyle, 
Attorneys at Law, 
Sanford, Florida. 
Dear Mr. Wilson: 

Replying to your favor of the 11th instant in 
which you ask to be advised whether or not a disabled 
war veteran is entitled to a license free of charge 
under Section 1269, Compiled General Laws, to carry 
on through his son a business, permit me to say my 
predecessor in office, former Attorney General Davis, 
in an opinion rendered July 18th, 1929, held that a dis- 
abled war veteran is entitled to a ilcense to engage 
in business free of charge only when such business 
is to be followed by the veteran as a means of earn- 
ing his living and is limited to such business as will 
be carried on mainly through the personal efforts of 
such veteran. 

We concur in the opinion expressed by Mr. Davis 
and in your views expressed in your letter. We are 
sending you under separate cover a copy of the At- 
torney General’s report for the years 1929-30 and call 
your attention to pages 189, 181, 182 and 183 thereof. 

With reference to any request that may be made 
of me relative to quo warranto proceedings against 
the city of Sanford on account of boundary line dispute, 
I assure you that I will be pleased to confer with 
your good self and the Commissioners relative to such 
proceedings. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 31, 1931. 
Hon. Angus Sumner, 
State Attorney, 
Fort Pierce, Florida. 
Dear Mr. Sumner: 

Replying to your favor of the 25th instant, with 
which you enclose a telegram from Mr. J. B. Cheat- 
ham, District Superintendent of the Western Union 
Telegraph Company, and in which you ask for my 
opinion regarding the authority of the State Attor- 
ney under Section 4741, Compiled General Laws, per- 
mit me to say the Section of the statute does not 
appear to authorize the State Attorney to search the 
files of the telegraph office for evidence without the 
consent of the company management. 


Trusting you will find this to be satisfactory, 
and with best wishes, I am 


Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


March 9, 1931. 
Hon. A. E. Kennedy, | 


Chairman County Board of Public Instruction, 
Lake Geneva, Florida. 
Dear Sir: 

Replying to your letter of the 7th instant ad- 
dressed to Hon. Fred H. Davis, Attorney General, I 
beg to advise as follows: 

1. Section 1 of Chapter 13881, Acts of 1929, pro- 
vides that any teacher employed in the public schools 
of the State who shall be absent from or unable to 
perform his or her duties as teacher, because of ill- 
ness or death in the immediate household, shall be 
granted leave of absence by the board of public in- 
struction and shall receive full pay for the time so 
absent, provided that such teacher shall not receive 
pay for more than five days, while absent from his or 
her duties on account of sickness or death during any 
one school year. 

Section 3 of the Act provides that the five days’ 
sick leave in Sections 1 and 2 shall be cumulative from 
year to year to a limit of not less than twenty days, 
and that no teacher shall receive pay for time absent 
from his or her duties on account of sickness in ex- 
cess of five days for any one school year and such 
cumulative period as he or she may be entitled to. 

Reading Section 3 in connection with Section 1 
of the Act, it is my opinion that where a teacher did 
not have or claim a leave of absence during the pre- 
ceding year and is absent for ten days during the pres- 
ent year, she may claim the five days allowed for the 
present year and in addition thereto five days for the 
previous year. This could be carried back for previous 
years to include as many as twenty cumulative days 
in addition to the five days allowed for the current 
year. 

2nd. Replying to your second question as to wheth- 
er it would be permissible or legal for your board to 
issue notes payable in the future to raise funds to 
finish paying for a school building, it is my opinion 
that this cannot be done. 

Section 566 of the Compiled General Laws of 
Florida is the only authority for the county school 
board to borrow money other than by the means of 
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bond issues, and this Section of the statute does not 
contemplate or authorize borrowing money except for 
the payment of outstanding school warrants, and it 
is therein made lawful for any county school board ta 
borrow any sum in any one year in excess of 80% 
of the amount as estimated by them to be required for 
the maintenance of the necessary schools in their 
county for the next ensuing scholastic year. 

In Leonard vs. Franklin, 84 Fla. 402. 93 So 688, 
the Supreme Court held that long term interest bear- 
ing time warrants to be paid out of the general school 
tax levy in the county were in effect bonds, and that 
they were invalid. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


April 20th, 1931. 
Mr. J. N. Lummus, Jr., 
County Tax Assessor, 
Miami, Florida. 
My dear Mr. Lummus: 

Replying to yours of the 18th instant relative to 
the assessment of personal property of National Banks, 
would state that I do not see how I can make this any 
plainer than I did to the Honorable Ernest Amos un- 
der date of April 14th, 1931, wherein I quoted an 
opinion rendered by our Supreme Court in the case 
of Roberts, County Tax Collector vs. American Na- 
tional Bank of Pensacola. 

You will note in that letter that I stated that 
the personal property of a National Bank, among oth- 
er things, may be taken in consideration in arriving 
at the value of the shares for the purpose of taxa- 
tion, but only the real property and the shares of such 
banks can be taxed. Our own Supreme Court has stat- 
ed, as you know, “The personal property of a National 
Bank is not subject to State or local taxation’. I note 
that you do not agree with this statement of the law, 
but this office has nothing to do with the enacting of 
our laws and can only administer them as we find 


by this office, and I think the opinion rendered to Mr. 
Amos is sustained by every authority. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


April 24th, 1931. 
Mr. Joseph W. Bailey, 
Gay Building, 
Panama City, Florida. 
Dear Sir: 
Replying to yours of the 21st instant, wherein 
you ask me to advise if a War Veteran who has lost 
a limb and is the head of a family can claim five 


them. This matter has been briefed very thoroughly - 
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hundred dollars exemption on real estate under Section 
9, Article IX of the Constitution, and, also claim ex- 
emption to the amount of five hundred dollars on 
household goods and personal effects under Section 
11 of Article IX, I beg to advise as follows: 

It is my opinion that every person who is a bona 
fide resident of the State of Florida and has lost a limb, 
or who has been disabled by war or misfortune, is 
entitled to an exemption on tax on either real estate 
or personal property to the amount of five hundred 
dollars, and the same person, if he is a resident of 
the State of Florida and is the head of a family, is 
entitled, also, to an exemption from taxation on his 
household goods and effects to the amount of five 
hundred dollars. 

In other words, the same person, if his situa- 
tion meets the requirements of both of these ex- 
emptions as above stated, is entitled to both of these 
exemptions. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


April 17, 19381. 
Hon. Wayne Thomas, 
Plant City, Florida. 
Dear Mr. Thomas: 

Replying to yours of the 10th instant in which 
you raised the question of whether or not, in a case 
where land is sold for taxes and acquired by tax 
deed, did mineral rights previously reserved revert 
permit me to say that it is my opinion that when 
land is acquired by tax deed that the mineral rights 
previously reserved do revert. 

Trusting this will be satisfactory, I am, 
with best wishes and kindest personal regards, 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


April 30th, 1931. 
Messrs. McMullen & McMullen, 
Clearwater, Florida. 
Gentlemen: ; 

This acknowledges receipt of your letter of the 
29th instant, requesting my opinion as to whether or 
not the county tax collector should collect occupational 
license tax from lawyers who are employed in law 
offices as assistant or clerks, but who are not mem- 
bers of the firm. 

It is my opinion that anyone who has been ad- 
mitted to the practice of law and then enters the 
practice, whether he does it on his own account or as 
a member of a firm or as an assistant or clerk in a 
law firm, that he is subject to and should pay the oc- 
cupational license tax required of lawyers. It seems 
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to me that this is the only reasonable construction 
that can be given to the statute. 


Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


June 4th, 1931. 
Cruikshank Motor Truck Service, 


Foot of Main Street, 

Jacksonville, Florida. 

IN RE: SUPERVISION OF MOTOR TRUCKS AND 
BUSES BY RAILROAD COMMISSION OF 
STATE OF FLORIDA. 

Gentlemen: 

Replying to , our favor of June 3rd, in which you 
state that occasioi ally during the summer season you 
use your truck equipment to make trips to Jackson- 
ville Beach and to other points adjacent to Jackson- 
ville, and in which communication you raise the ques- 
tion as to whether or not you come under the juris- 
diction of the Railroad Commission, I beg to advice 
that it is my opinion under the facts as stated above. 
you do come within the jurisdiction of the Railroad 
Commission, and if you wish to carry on such busi- 
ness it will be necessary for you to apply to the State 
Railroad Commission and obtain a Certificate of Pub- 
lic Convenience. 

The fact that you pay City, State and County li- 
censes, and taxes on your hauling equipment does 
not permit you to become a common carrier without 
submitting yourself thereby to the jurisdiction of the 
State Railroad Commission. I do not think the Railroad 
Commission has taken an arbitrary position in this 
matter, but they are simply administering the law as 
they find it. Whether or not the law is proper is 
purely a question for the Legislature and not the State 
Railroad Commission. 

Answering the last question in your letter I would 
state that you are required to comply with the law 
when you become a common carrier, simply because 
that is the law and not because of any arbitrary rul- 
ing on the part of the Railroad Commission. 

Very respectfully, 
CARY D. LANDIS, 
Attorney General. 


June 5, 1931. 
Hon. E. P. Owen, Jr., 
Secretary, Florida League of Municipalities, 
% Floridian Hotel, 
Tallahassee, Florida. 
Dear Sir: 

I beg to acknowledge receipt from you of the let- 
ter of Hon. J. H. Bayliss, Mayor of the City of Pen- 
sacola, dated June 2nd, 1931, seeking my opinion on 
the authority of cities in Florida to borrow money for 


the payment of current budget expenses based on an- 
ticipated collection of taxes for this year and un- 
collected during said year, particularly for the payment 
of salaries of employees. 

This is a little out of line of my official duty, 
and any opinion expressed by me is neither official 
nor binding on any party or official of said city. 

I know of no reason, however, why the proper city 
authorities may not borrow money for the payment of 
current budget expenses in anticipation of tax collec- 
tions for the present fiscal year. This does not mean, 
however, that such money may be borrowed through 
the issuance of bonds. 

The amendment to Section 6 of Article II of the 
Constitution relating to bonds, which was adopted at 
the last general election, authorizes the issuance of 
bonds by municipalities in an election in which a ma- 
jority of the freeholders, who are qualified electors 
residing in such municipality, shall participate and a 
majority vote for such issue; provided, that the pro- 
visions of said section shall not apply to refunding 
bonds issued exclusively for the purpose of refunding 
the bonds or interest thereon of such municipality. 

The Supreme Court of Florida in the case of John- 
son et al vs. Board of Public Instruction et al, 81 Fla. 
503, 88 So. 308, in construing the provisions of Section 
17 of Article XII of the Constitution and the purposes 
for which bonds may be issued by special tax school 
districts under the provisions of said Section, said 
that neither the Constitution nor the statute contem- 
plates the issuing of bonds payable in future years for 
the purpose of employing teachers for the district and 
to defray the general expenses of running and oper- 
ating the schools, and this holding of the Court may 
and probably would be applied in construing the auth- 
ority of municipalities to issue bonds and the purposes 
for which the same may be issued. 

Section 5 of Article IX of the Constitution pro- 
vides that the Legislature shall authorize the several 
incorporated cities and towns to assess and impose 
taxes for municipal purposes, and it is contemplated 
that the current operating expenses of such munici- 
palities shall be paid from the taxes collected for such 
current fiscal year. 

I am returning the enclosures sent with your let- 
ter. 

Yours very truly, 
CARY D. LANDIS, 


Attorney General. 
Hon. J. W. Armstrong, . 


Member County School Board, 
Niceville, Florida. 
Dear Sir: 
Replying to your request for an opinion as to 
whether a special tax school district may issue bonds 
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for the purpose of refunding or paying the outstand- 


‘ing certificates of indebtedness, I beg to advise that 


in my opinion this cannot legally be done. 

In the case of Barrow vs. Moffett et al, 95 Fila. 
111, 116 So. 71, the Supreme Court reversed the de- 
cree of the Circuit Court for Highlands County vali- 
dating bonds authorized by special act of the Legis- 
lature to refund past indebtedness, in which the Court 
said the Constitution contemplates the payment when 
due, of expenses for maintenance and support of 
schools, and does not contemplate the issue of bonds 


to pay the past indebtedness. 


In Johnson et al vs. Board of Public Instruction 
et al, 81 Fla. 503, 88 So. 308, the Supreme Court re- 
versed the decree of the Circuit Court of Broward 
County, validating certain bonds issued by a special 
tax school district of that county, for the purpose of 
employing teachers for the schools of the district, and 
to derfay the general expenses of running and oper- 
ating said schools. 

In its opinion the Court said that neither the Con- 
stitution nor the statute contemplates the issuing of 
bonds payable in future years for the purpose of em- 
ploying teachers for the district schools, and to de- 
fray the general expenses of running and operating 
such schools. 

In discussing Section 17 of Article XII of the 
Constitution, which authorizes the issue of bonds by 
special tax school districts for the exclusive use of the 
public free schools within such district, the Court ob- 
served that the purpose of said provision was to sup- 
plement the funds provided by Section 10 of Article 
XII, so as to more amply provide the means for which 
bonds are usually issued, namely, the acquisition and 
improvement of school houses, etc., the life or duration 
of which would have some relation to or ccincidence 
with the period during which the bonds are to run, the 
purpose being to allow those who use such perman- 


ent facilities to pay for them as they are used by is- 


suing bonds extending over a series of years, during 


which the taxes for interest and sinking fund may be 
collected. 


In view of these decisions of our Court, it is mani- 


fest that bonds may not be issued and sold as a means 
of raising money with which to defray the oper- 
ating expenses of the schools, either present or past. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


May 25th, 1931. 
Honorable C. C. Ausherman, 


Fort Lauderdale, Florida. 
Dear Sir: 


In accordance with your request for my opinion 
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as to the Legislature conferring jurisdiction on Jus- 
tices of the Peace, with reference to forceable entry 
and detainer suits, would state that this jurisdiction 
is conferred by our Constitution upon our Circuit Court 
by Section 11, Article V; upon the County Judge by 
Section 17, Article V; upon the Court of Record of Es- 
cambia County, Section 39, Article V; upon the County 
Court by Section 18, Article V; and, therefore, it is 
my opinion that the Legislature cannot confer this 
jurisdiction upon the Justices of the Peace. 

In other words, the Jurisdiction of forceable en- 
try and detainer suits has been conferred by the State 
Constitution on the Courts as above stated and this 
would exclude the Legislature from conferring this 
jurisdiction on any other Court. 


Yours very truly, 


CARY D. LANDIS, 
Attorney General. 


June 22, 1931. 
Hon. R. V. Lee, 
Tax Collector, 
Fort Myers, Florida. 
Re: Assessment of Improvements on Land. 
Dear Sir: 

Replying to your letter of the 17th instant, I beg 
to advise that permanent houses, building, and other 
like improvements on land become a part of the realty 
and are assessable as such. 

In other words, in arriving at the value of land 
for the purpose of taxation, you do not value just the 
land where there are improvements, but both the land 
and such improvements, but both the land and such 
improvement, and the value thus arrived at is as- 
sessed against the land in the name of the owner of 
the title to the land, or in case the owner is unknown 
and no return made, it is assessed in the name of 
“unknown”. 

It does not matter whether the owner of the 
land put the improvements on it or whether such 
improvements were put thereon by a lessee or a party 
under contract to purchase. They nevertheless become 
part and parcel of the realty and are taxable as such 
without distinction or separation. 

The assessment is against the property for which 
the State and county has a lien, and if the taxes as- 
sessed against both the land and improvements are 
not paid, the land, together with the improvements, 
may be sold for non-payment. 

Trusting this answers your inquiry, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 
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June 19, 1931. 
Hon. F. M. Ironmonger, 


Supervisor of Registration Duval County, 
Jacksonville, Florida. * 
RE: RIGHT OF PERSON CONVICTED OF LAR- 

CENY TO VOTE. 

Dear Mr. Ironmonger: 

Replying to your favor of the 18th instant in 
which you ask to be advised whether or not a person 
who has heretofore been convicted of larceny is en- 
titled to have his name on the registration books as 
an elector of the county, permit me to say under the 
provisions of Section 238, Compiled General Laws, it 
appears that a person so convicted is not entitled to 
vote. 

If you know of a person who has been convicted 
of larceny whose name appears upon the registration 
books of the county as a qualified elector, it is my 
opinion that you would be within the law if you erased 
the name of such person from the registration list. The 
_ Supreme Court, in the case of State vs. Buckman, 18 
Fla. 267, held that a conviction of petty larceny “dis- 
qualifies a person from voting in this State. 

Thanking you for your kind expression of good 
will, I am, with best wishes, 

CARY D. LANDIS, 
Attorney General. 


July 23rd, 1931. 
Honorable Eli C. Walker, 


P. O. Box 796, 
Vero Beach, Florida. 
My dear Mr. Walker: 

This is in reply to your favor of the 20th instant, 
in which you ask my opinion as to whether or not it is 
the duty of the County Judge to record the annual and 
final reports filed by a guardian and to charge for such 
recording. 

It is my opinion that there is no law authorizing 
the County Judge to record and charge for recording 
the annual or final reports of a guardian. I quote you 
Sections 5548 and 5549 of the Compiled General Law 
of 1927: 

“5548. (3683). CONTENTS OF—Executors 
and administrators in their annual returns shall 
render a full and correct account of the receipts 
and expenditures of all estates of which they may 
have control. (Fed. 13, 1864, Par. 1.)” : 

“5549. (3684). APPROVAL AND RECORD 

OF.—If such accounts shall be approved in whole 

or in part such approval shall be so entered upon 

the record, and the said accounts be filed in the 

office of the Judge. (Id.)” 

You will see by this that the law requires that the 
approval of such accounts shall be entered upon the 
records, and it provides that the accounts be filed, but 


there is no law authorizing the recording of these ac- 
counts. nor is there any law permitting any such charge 
to be made. 

Trusting that I have fully answered your inquiry, 
but if there is any thing further that I can be of as- 
sistance to you, I will be pleased to serve you. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 21st, 1931. 
Mrs. D. S. Weeks, 


Clerk Circuit Court, 
Moore Haven, Florida. 
Dear Mrs. Weeks: 

Replying to your favor of the 17th instant, in 
which you state that the Attorney of the Board of 
County Commissioners of your county has held that 
under the provisions of Chapter 14572, Acts of 1929, 
when a tax certificate has been turned over to an at- 
terney for foreclosure and is in the process of suit, 
that person cannot redeem a part or purchase a part of 
such certificate. 

Section 30-A of Chapter 14572, Acts of 1929, pro- 
vides that the Court may at any time order the sep- 
aration of any suit to foreclose two or more tax sale 
certificates or tax deeds, if the ends of justice shall 
seem to require the same. 

In view of the provision of the statute above quot- 
ed which makes a provision of separation where there 
is more than one certificate or deed involved, and find- 
ing no provision in the Statutes for the redemption or 
purchase of part of a certificate, after suit has been 
started, it is my opinion that the County Attorney is 
correct in his construction of the Statute, and that a 
person should not be permitted to redeem or purchase 
a part of a certificate, after foreclosure suit has been 
instituted. 

Trusting you will find this to be satisfactory, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 25, 1931. 
Hon. Jesse Montague, 


Superintendent Public Instruction, 
Inverness, Florida. 
Dear Sir: 
In response to your request for an opinion as to 
whether it is the duty of the board of public instruction 


_ to pass a resolution annually, recommending the num- 


ber of mills for interest and sinking fund on special tax 
school district bonds, under the provisions of Section 
735, Compiled General Laws of Florida 1927, I beg to 
advise that the resolution required by said act is re- 
quired to be passed by the county school board before 
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such bonds are issued, and is not required to be passed 
annually thereafter. 

In case of Perry vs. Consolidated Special Tax 
School District, etc. et al, 89 Fla. 271, 103 So. 639, 
the Supreme Court said that under Section 17, Article 
XII of the Constitution, as amended in 1924, there is a 
continuing, mandatory, organic command and duty to 
levy a sufficient special tax for the payment of the in- 
terest on said bonds and the principal thereof, as the 
same shall become due and payable, without limit as 
to the amount of such tax levy. 

In other words, Section 17 of Article XII of the 
Constitution, as amended in 1924, supersedes the prior 
existing statute limiting such levy to five mills. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 27, 1931. 
Hon. Roy Caruthers, 
Clerk Circuit Court, 
Bushness, Florida. 
Dear Mr. Caruthers: 

This will reply to your favor of the 25th instant 
in which you ask for an opinion on two questions of 
law as follows, to-wit: 

(1) Should a county own trucks and other road 


equipment have an execution levied on this equip- 


ment? 

(2) If some of the equipment is being used and the 
remainder is in storage or not used by the county, can 
that part that is not in use be levied upon to satisfy 
the outstanding judgment? 

In reply to your first question, permit me to say 
that a person holding a judgment against a county can 
enforce his judgment by mandamus to compel the 
Board to either pay the amount of the judgment from 
the fund against which the account would ordinarily be 
charged, or to require the board to levy a sufficient 
tax to satisfy the judgment. 

In reply to your second question, permit me to say 
that the Courts do not permit creditors to seize and 


sell the property of a county to satisfy a judgment. See . 


“Florida Common Law Practice” by Crandall, Page 851. 
Also 

Klein vs. New Orleans, 99 U. S. 149, 24 L. Ed. 430. 

Chicago vs. Hasley, 25 Ill. 485. 

It is a well settled principle of law that the public 
property of a county used in the orderly administration 
of governmental functions in and for the public in- 
terest can not be levied upon and sold under execution, 
nor can a lien for a debt against it be enforced by fore- 
closure and sale, as such procedure would be against 
public policy, and would hinder and impair the admin- 
istration of the governmental functions of the County. 
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See City of Grenada vs. Grenada County, 76 So. 
682, 115 Miss. 831. 

The Law of Florida permits counties to sue and be 
sued, but as the Court said in the case of Town of 
Crenshaw vs. Panola County, 76 So. 741, 115 Miss. 891: 

“The mere authorization of a suit against a county 
does not necessarily imply a means of enforcing a judg- 
ment therein obtained, and khere judgment is rendered 
it is the duty of the Commissioners to apply funds in 
the County Treasury, not otherwise appropriated, to 
its payment, or if there are no funds and they have the 
requisite power, to levy a tax for that purpose, and if 
they have no funds and no power to levy a tax, it 
cannot be levied without express legislative authority.” 

In the case of the City of Sanford vs. Orange Coun- 
ty, Florida, 54 Fla. 577, 45 So. 479, the Court hald that 
mandamus was the proper remedy for enforcement 
of the city’s claim against the County, provided the 
city had a valid claim. See Ray vs. Wilson, 29 Fla| 
342, 10 So. 613, 14 L. R. A. 773. 

See also County Commissioners, Escambia County 
vs. Pilot Commissioners, 53 Fla. 197, 42 So. 697, where 
the Court said: 

“When an expenditure by a county is authorized 
by a valid law, and the correctness of the amount due 
by the county is ascertained and approved as the law 
directs, there being no question as to bona fides, it is 
the duty of the County Commissioners to audit, ap- 
prove, and pay the same, and such payment may be en- 
forced by mandamus.” 

In view of the authority cited, it is my opinion 

(1) That a creditor cannot levy upon and seize 
county property to satisfy a judgment. 

(2) That a valid judgment against a county can be 
enforced only by mandamus, and then only when it is 
within the power of the Board of County Commission- 
ers to satisfy the judgment either by paying it from 
the fund from which like claims are usually paid, or 
by levy of a tax. 

Trusting you will find this to be satisfactory, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


‘July 25, 1981. 
Mr. John Downing, 


District Manager, 
Standard Oil Company, 
Jacksonville, Florida. 
Dear Sir: 

Re: U. S. Post Exchange—Fort Barrancas, Pen- 
sacola, F‘orida. 

In response to your request for an opinion as 
to whether gasoline sold to the United Army Post Ex- 
change, Fort Barrancas, Pensacola, Florida, is tax free, 
I beg to advise as follows: 
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It appears from the facts stated in your letter of 
the 21st instant that the United States Army Post 
Exchange is operated for the benefit of United States 
Army Officers and enlisted men, and sells its gasoline 
to the officers and enlisted men of the Army exclusive- 
ly. This being true such gasoline could not be said to be 
used by the United States for governmental purposes. 
and would not be tax free, since gasoline purchased and 
used by the officers and enlisted men for their private 
use, is not exempt from the tax imposed by law, and 
the imposition of such tax for such use is not a tax 
upon transactions by which the United States secures 
the things desired for its governmental purposes. 

Yours very truly, . 
CARY D. LANDIS, 
Attorney General. 


August 25, 1931. 
Mr. W. E. Phillips, 
Barney, Georgia. 
Dear Mr. Phillips: 

Replying to your favor of the 24th instant in which 
you ask to be advised regarding the statute affecting 
Georgia farmers selling farm products in Florida per- 
mit me to say Section 3, Chapter 12874, Acts of 1929. 
reads as follows: 

“That all persons and corporations offering 
for sale farm or grove products grown in any state 
other than Florida and products manufactured 
therefrom shall be exempt from all forms of li- 
cense tax, State, County and Municipal, when the 
same is being offered for sale or sold by the per- 
son or corporation producing the said products, 
and when the state where the farm or grove prod- 
uct offered for sale is grown gives and affords to 
Florida farm and grove produce sellers or ped- 
dlers this same exemption as to license tax.” 

The question of whether or not you would be re- 
quired to have a Florida license tag on your truck will 
depend entirely upon the purpose for which your truck 
is used in Florida. The Motor Vehicle Commissioner of 
Florida has ruled, and we think correctly, that if a 
Georgia farmer or produce merchant hauls his goods 
into Florida using his own trucks and delivers his en- 
tire load to a merchant that he would not be required to 
have a Florida license tag, but that, on the other hand, 
if he should peddle his load and sell in competition with 
Florida merchants he would be required to have a Flor- 
ida license tag. 

The Attorney, General of your State is familiar 
with the provisions of the Law of Reciprocity between 
the State of Georgia and the State of Florida. If you 
should desire further information permit me to sug- 
gest that you write the Attorney General of Georgia. 


¢ 


Trusting you will find this to be satisfactory, and 
with best wishes, I am 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 23rd, 1931. 
Honorable W. 8S. Murrow, 
State Auditor, 
Tallahassee, Florida. 
Dear Mr. Murrow: 

This refers to your favor of the 22nd instant, in 
which you ask for my opinion with reference to Tax 
Assessor and Tax Collector of Palm Beach County and 
their contention ‘with reference to reporting commis- 
sions paid on assessment and collection of taxes for 
the Everglades Drainage Board. the Everglades Fire 
Warden Tax. the Okeechobee Flood Control District 
Tax, and certain other special district tax in Palm 
Beach County, and, particularly Palm Beach Drainage 
and Highway District, created by Special Acts of 1919, 
Chapter 7975, on page 105 of Volume Two of the Acts 
of 1919. 

Chapter 11954 of the Acts of 1927 fixes the com- 
pensation of county officials at a prescribed proportion 
of the net income from the office .The Supreme Court 
of Florida has held that such a basis of classification 
for compensating county officials was valid. See: 

State ex rel, Buford v. Spencer 81 Florida 211, 
87 So. 634. 

Under Chapter 11954, Acts of 1927, it is clearly my 
opinion that each county official must report all moneys 
received by him, whether in the nature of salary, com- 
missions, fees or any other remuneration where it is 
received by virtue of his occupying office. See: Su- 
preme Court Opinion in case of Flood vs. State Ex Rel, 
Board of County Commissioners of Dade County, re- 
ported in 129 So., page 861, where the Court says: 

“(7, 8) We do not think there is any basis for 
this contention. Section 15 of article 16 of the Consti- 
tution provides that ‘no person shall hold, or perform 
the functions of, more than one office under the gov- 
ernment of this State at the same time.’ If he cannot 
hold or perform the functions of more than one office 
at the time, it follows that he cannot collect compen- 
sation for more than one office for the like period. In 
addition to being contrary to public policy as thus ex- 
pressed, this contention is concluded by the very terms 
of Chapter 11954, Acts 1927, which prescribes a max- 
imum compensation for all county officers paid wholly 
or in part by fees and commissions or both. The fact 
of his being constituted clerk of the civil court of 
record and clerk of the court of crimes of Dade County 
amounts merely to the imposition of extra duties on the 
plaintiff in error as clerk of the criminal court of rec- 
ord which the Legislature had a right to impose. Whit- 
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aker v. Parsons, 80 Fla. 352, 86 So. 247; Amos et al, 
v. Matthews (Fla.) 126 So. 308. None of these duties 
are inconsistent, and all fees and commissions collected 
by him in their performance should be reported as re- 
quired by Chapter 11954, Acts 1927.” 

I note that you say that there is a contention made 
and especially with reference to Section 15 of Chapter 
7975, and that the fees collected under this chapter 
would not come within the provisions of Chapter 11954, 
for the reason that this word could be done by anyone 
else. There is no merit to this contention, and, in my 
opinion, the Court has clearly held to the contrary. 
Under Chapter 7975, Laws of Florida, it provides for 
certain fees to be paid and collected by the Tax As- 
sessor, Tax Collector, etc. 

The Legislature could have placed this duty pos- 
sibly on somebody else, but the Legislature did not see 
fit to do that, but did place it upon the Tax Assessor, 
Tax Collector, etc., of Palm Beach County, and what- 
ever fees and emoluments are collected and received by 
virtue of the fact that the party is a Tax Assessor 
or Tax Collector, clearly brings it within the rule of 
Chapter 11954 and the opinion of the Supreme Court 
referred to, and such fees must be reported as a part of 
the collections of the office. In my opinion, the law 
at this time has clearly settled that every fee and 
every remuneration of any kind or character received 
by virtue of the office must be reported in accordance 
with the requirements of Chapter 11954. 

Very respectfully yours, 
CARY D. LANDIS, 
Attorney General. 


July 22nd, 1931. 
Mr. W. H. Courtney, Secretary 


Ocean Shore Improvement District, 
Peninsula Station, 

Daytona Beach, Florida. 

Dear Mr. Courtney: 

Replying to your favor of the 17th instant, in 
which you state the Board of Bond Trustees of the 
Ocean Shore Improvement District of Flagler and Vo- 
lusia Counties, Florida, have been requested by certain 
private parties for a franchise to run a water. main 
from the south line of Daytona Beach in said district 
along the right of way of the Boulevard a distance of 
approximately four miles for private use, and in which 
you ask to be advised whether or not, under House Bill 
No. 1306, your Board of Bond Trustees or the County 
Commissioners have the legal right to grant such a 
franchise, permit me to say: 

The powers and duties of the Bond trustees of the 
District are prescribed by the Statute creating the dis- 
trict. The Ocean Shore Improvement District lying in 
Flagler and Volusia Counties was created by Chapter 
19013, Acts of 1923, which was amended by Chapter 
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10952, Acts of 1925. We fail to find in the original 
Act or in the Act as amended, either expressed or im- 
plied authority for the bond trustees to grant a fran- 
chise to private parties to run a water main along the 
right of way of any road contemplated by the Acts 
above mentioned. We do not find a general law giving 
authority to either the trustees or to the Boards of 
County Commissioners to grant franchises on public 
highways to private use. The powers of both the Coun- 
ty Commissioners and the Trustees are only those pre- 
scribed by statute, and as there is no statutory auth- 
ority granted to the trustees or to the county com- 
missioners, to is my opinion that neither the Trustees 
nor the Commissioners could grant a valid franchise 
to private interest to construct a water main along the 
right of way of a public road or boulevard. 

We have read House Bill No. 1306 and its pro- 
visions appear to be confined solely to the duties of 
the Trustees in regard to the handling of the funds of 
the Improvement District. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am . 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 22, 1931. 
Honorable John E. Morris, Jr.. 


Suite 603, Sweet Building, 
Fort Lauderdale, Florida. 
Dear Mr. Morris: 
Replying to your favor of the 15th instant, in 
which you state that there is a balance to the credit 


of road and bridge district No. 3 in Broward County, 


and that your Board of County Commissioners wished 
to use this balance to re-build a destroyed section of 
the beach road, a mile or two in length, which road is 
not any part of the system of roads laid out, incorpor- 
ated and designated as a road upon which the bond 
money above referred to was to be expended and in 
which you ask whether or not the Board could legally 
use fund referred to for the re-building of the de- 
stroyed part of the beach road, provided the State 
Highway Department has agreed and obligated itself to 
refund all moneys expended from such fund within the 
designated time, permit me to say: 

We know of no law which would authorize the 
Board of County Commissioners to divert the proceeds 
of a bond issue in a particular district to any other pur- 
pose than that for which the bonds are issued. 

Trfusting you will find this to be satisfactory and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 
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July 24th, 1931. 
Honorable Alfred H. Wagg, 


Senator, District No. 35, 
CAPITOL. 
My dear Senator: 

In response to your request for an opinion as to 
the authority of the City Commissioners of West Palm 
Beach to repeal an Act of the Legislature, I beg to ad- 
vise as follows: 

By the Constitution of Florida, all Legislative 
authority is vested in the Legislature of the State of 
Florida, and this “Legislative Authority” has been con- 
strued by the Supreme Court to mean the power or 
authority to enact laws or to declare what the laws 
shall be, and that such authority appertains exclusively 
to the Legislative Department and cannot be delekated. 
See: State v. Duval Co. 76 Fla. 180, 79 So. 692. 

It is my opinion, therefore, that the City Commis- 
sioners of the City of West Palm Beach are without 
authority to adopt a resolution abolishing or repealing 
the act in question, and that the adoption of such a 
resolution would not repeal the said Act or affect its 
validity. 

Very respectfully yaurs, 
CARY D. LANDIS, 
Attorney General. 


September 2, 1931. 
Hon. B. H. Bostain, 


State Hotel Commissioner, 
Tallahassee, Florida. 
Dear Mr. Bostain: 

Replying to your request of recent date for an 
opinion as to whether or not under the provisions of 
Section 3353 of the Compiled General Laws as amend- 
ed by the act of 1929 a furnished apartment with ten 
or more rooms is subject to an inspection license tax, 
permit me to say: 

It is my opinion that every apartment house main- 
tained as a place where living quarters, sleeping or 
housekeeping accommodations are supplied for pay to 
transient or permanent guests or tenants, in which ten 
or more rooms are used for the accommodation of 
such guests but which does not maintain a public din- 
ing room or cafe in the same building in connection 
therewith, is under the law a rooming house and sub- 
ject to an inspection license tax. 

An apartment building having no furniture in it 
could not be considered a rooming house until furn- 
ished by the owner or some other person and held out 
to the public as being maintained as a place where 
living quarters, sleeping or housekeeping accommoda- 
tions are supplied to paying transients or permanent 
guests or tenants. 

Regarding the validity of the Act under consider- 
ation permit me to say it is the duty of all administra- 
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tive officers to assume that every statute passed by the 
Legislature is constitutional until the contrary is made 
to appear by some judicial decision. 
Trusting you will find this to be satisfactory, and 
with best wishes, I am . 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 9, 1931. 
Hon. S. D. Lovett, Editor, 
The Dunnellon Sun, 
Dunnellon, Florida. 
Dear Mr. Lovett: 

Replying to yours of the 7th instant, in which 
you ask to be advised whether or not the publica- 
tion of legal advertisements in Sunday issues of daily 
newspapers is legal in this state, permit me to say 
there does not appear to be a statute declaring a pub- 
lication of legal advertisements published in Sunday 
issues of daily newspapers to be illegal. 
the expenses of liquidating trusts by the bank liqui- 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 9, 1931. 
Hon. Ernest Amos, 


Comptroller, 
Capitol. 
Dear Mr. Amos: 

Re: Expense of Liquidating Trusts Taken Over 
by Bank Liquidator. 

I have your letter of the 2nd instant requesting 
an opinion on the above subject. 

I have read and carefully considered the conflict- 
ing opinions on this question submitted with your let- 
ter. 

Section 6105 of the Compiled General Laws of 
Florida provides that the expenses of a liquidator 
shall be paid out of the assets of the bank or trust com- 
pany for which he is liquidator. This requirement is 
not confined to any particular class or character of 
assets, and I see no reason for holding that it does 
not apply to the cash assets as well as other assets of 
the bank, nor can I see any reason for holding that 
the expenses of liquidating trusts by the bank liqui- 
dator should be paid out of that class of assets, the 
proceeds of which go to the common creditors of the 
bank. 

I think it equitable and permissible under the 
statute that the expense of liquidation be paid from 
the general assets and prorated in such way as to make 
each class of claims bear its just portion of such ex- 
pense, and I so hold as my opinion. 
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In the case of Sorrell vs. McNally, 94 Fla. 1174, 
115 So. 540, it was held by the Supreme Court that 
a trust estate must bear the cost of administering it, 
and while the trust estate referred to in that case was 
not in the hands of a bank liquidator for liquidation, 
I see no reason why the same rule should not apply 
in the same situation now under consideration. 
I am returning the files enclosed with your let- 
ter. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


It is not necessary for a perso nto vote to estab- 
August 25, 1931. 
Resident Manager 
Peat, Marwick, Mitchell & Co., 
Santa Fe Building, 
Dallas, Texas. 
Dear Mr. Nye: 
Replying to your favor of the 20th instant per- 
mit me to say we are not in a position at this time 
to answer the first question propounded in your let- 
ter as the inheritance and estate tax laws have re- 
cently been enacted and have not as yet been con- 
strued. 
Relative to your second question regarding the 
manner in which a person may establish a legal resi- 
dence in the State of Florida permit me to say that 
the statute requires residence of one year in the state 
and six months in the county as a qualification to 
voting. It is not possible for a person being outside of 
the State of Florida to procure an absentee ballot and 
thereby vote in the State of Florida without return- 
ing to this state. 
It is not necessary for a person to vote to estab- 
lish residence in this state, but it is necessary for a 
person to reside in the state for some period of time 
and to definitely claim this state as their place of 
residence. 
Trusting you will find this to be satisfactory, and 
with best wishes, I am 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 24, 1931. 

Hon. Robert W. Bentley, 
Chairman State Road Department, 
Tallahassee, Florida. 
Dear Mr. Bentley: ; 

Replying to your favor of the 19th instant re- 
garding the proper construction of House Bill No. 65-X, 
the same being Chapter 15659, permit me to say: 

In view of the language in Section 8, paragraph 
A, which refers to the construction of “roads that are 
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now designated State roads’, the only roads that 
should be taken into consideration by the Department 
to participate in the distribution of gasoline tax should 
be those roads which have been designated State roads 
prior to the date of the Approval of Chapter 15659, 
Acts of 1931. 
Trusting you will find this to be satisfactory, and 
with best wishes, I am 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


September 2, 1931. 
Hon. J. M. Lummus, Jr., 
Tax Assessor Dade County, 
Miami, Florida. 
Dear Mr. Lummus: 

Replying to your favor of the 27th ultimo in 
which you ask my advice regarding the assessment of 
personal property in your county permit me to say 
House Bill No. 30-XX, adopted at the last session of 
the Legislature, defines and classifies intangible per- 
sonal property for the purpose of taxation. 

Section 3, paragraph 1, defines class A intangible 
property as being all stocks or shares of incorporated 
or unincorporated companies, all bonds except bonds 
of the several municipalities and counties of the State 
of Florida, and also such bonds or governmental bonds 
as may be exempt from taxation under the Constitu- 
tion or laws of the United States or the State of 
Florida. 

Paragraph 2 defines class B intangible personal 
property as all notes, bonds and other obligations 
for the payment of money which are secured by mort- 
gage, deed of trust, or other leases or liens upon real 
or personal estates situated in Florida, and the same 
section contains the proviso that only that part of the 
value of the mortgage, deed of trust, lease or other 
lien, the property of which is located within the State, 
which bear to the whole value of the property describ- 
ed in said obligation shall be classified and known as 
class B intangible personal property. 

Section 7 of the Act reads as follows: 

“The taxable value of all intangible personal 
property which is assessed on said tax roll shall 
be on the same basis of valuation as is used for 
the assessment for taxation of real or personal 
property.” 

It is my opinion that all stocks and all bonds ex- 


~ cept bonds of the several municipalities and counties 


of the State of Florida and also such bonds or gov- 
ernmental bonds as may be exempt from taxation un- 
der the Constitution or laws of the United States or 
the State of Florida should be taxed as intangible per- 
sonal property. 
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Trusting you will find this to be satisfactory, and 
with best wishes, I am 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 25, 1931. 
Messrs. Knight, Adair, Cooper and Osborne, 
Attorneys at Law, 
Atlantic National Bank Building, 
Jacksonville, Florida. 

IN RE: SECTION 11 CHAPTER 14899, GENER- 
AL LAWS OF FLORIDA, 1931. 

Gentlemen: 

Replying to your favor of the 19th instant per- 
mit me to say that you will see from copy of opin- 
ion hereto attached that I have held that under the 
provisions of Section 11 of Chapter 14899, Acts of 
1931, that a new bond should be given each year. 
In other words, upon the expiration of the registra- 
tion and the new registration for the succeeding year 
there will have to be a new bond covering the regis- 
tration. 

We note that you would like to be advised as to 
whether or not the liability under such bonds is cumu- 
lative there being no right of cancellation in the bond 
and whether these bonds may be held to be liable for 
successive recoveries, each involving the penalty of 
the bond. Permit me to say we do not think the bonds 
should be cumulative. We think the liability under 
each bond would expire with the expiration of the 
bond and the making of a new bond each year. The 
question of whether or not the right of cancellation 
and whether the bonds would be liable for successive 
recoveries each involving the penalty of the bond will 
depend upon the provisions of the bond itself. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 13, 1931. 
Hon. R. H. Weaver, 
Chairman, Board of Public Instruction, 
Bristol, Florida. 
Dear Mr. Weaver: 

Replying to your favor of the 11th instant in 
which you ask to be advised whether or not your school 
board can legally pay interest on past due teachers’ 
salaries, permit me to say: 

In the case of Duval County vs. Charleston En- 


gineering and Construction Company, 134 So. 509, the. 


Supreme Court of Florida said: 
“It is a general rule that in the absence of 


statute or express contract, the county is not 

liable for interest on its obligations.” 

Teachers are employed by the school board on 
contract. In the absence of a specific provision in the 
contract. and where there is no statute authorizing the 
payment of interest, it is my opinion that the school 
board could not legally pay interest on teachers’ sal- 
aries which are past due. 

The opinion above referred to was rendered April 
28th. 1931. We know of no subsequent opinion of the 
Supreme Court which alters the rule above quoted. 

Trusting you will find this to be satisfactory, 
and with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney-General. 


July 10, 1981. 
Mr. C. A. Avant, 


Vice-President and Treasurer, 

Seminole Bond and Mortgage Company 
227-228 Seybold Building, 

Miami, Florida. 

Dear Mr. Avant: 

Replying to your favor of the 6th instant in which 
you state that there is considerable anxiety regard- 
ing the status of building restrictions in subdivisions 
where property has been sold for taxes and a tax deed 
has been issued to the holder of a certificate and in 
which you ask for my opinion regarding whether or 
not a tax deed issued by the State of Florida in any 
way removes from that particular subdivision restric- 
tions theretofore imposed relative to the class and 
cost of buildings to be erected in such subdivision, 
permit me to say: 

It is my opinion that unless there is a reversion 
clause in the deed providing that the property shall 
revert to the grantor for breach of covenant prescrib- 
ing building restrictions we do not think such restric- 
tions could be enforced. 

You no doubt appreciate the fact that your in- 
quiry does not properly come within the purview of 
this office, and we ask to be permitted to suggest that 
you have the counsel for your company investigate 
this matter further and advise you thereon. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


July 13, 1931. 
Sophie Jean Irving, 


Associate Editor, 
High Springs Telegram, 
High Springs, Florida. 
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Replying to your favor of the 9th instant in which 
you ask to be advised as to the section of the laws 
of Florida requiring protection of municipal funds in 
a local state bank, permit me to say: 

A municipality is a corporation chartered by the 
State. The charter provides that the council or com- 
mission may enact reasonable ordinances for the gov- 
ernment of the municipality. The council or commis- 
sion in their manner of functioning are not unlike the 
board of directors of a privately owned corporation, 
and it is their duty to take good and sufficient secur- 
ity for the deposit of municipal funds just as the direc- 
tors of any other corporation would require. If you 
will refer to Section 2935, Compiled General Laws of 
1927, and read all the sections through to, and in- 
cluding, Section 3141 you will find about all of the 
law of a general nature applicable to the government of 
cities and towns. 
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Relative to your inquiry regarding. House Bill No. 
140-X, which became a law June 26th, 1931, and which 
requires the trustees of High Springs Special Road 
and Bridge District to remit the balance to the credit 
of the district on deposit in the Bank of High Springs 
to the State Treasurer, permit me to say we are en- 
closing copy of the Act of the Legislature are re- 
quired to transmit the balance to the State Treasurer 
and for what purpose. 

The State Treasurer advises that up to this date 
he has not received the funds from the trustees as 
provided by House Bill No. 140-X. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


DOWLING & PATTISON 


Of ficial and 


Shorthand Reporters 
702-4-6 Bisbee Building 


JACKSONVILLE - - - - - FLORIDA 


The 
Hotel George Washington 


cordially invites members of the Bar Association 
to make it their home while in Jacksonville. Conference 
rooms are available at all times, without charge. 
Rates—$3.00 to $5.00 Single 
$5.00 to $8.00 Double 
Club Breakfasts, Business Luncheons 75c 
Table d’Hote Dinners $1.50 


RADIO IN EVERY ROOM =: 
RATES POSTED IN EVERY ROOM 


FOR 7/75 YEARS 


©@k have continued to win verdicts over com- 

petition because our wide experience, modern 
35 OOTY and complete stocks convinced 
the legal profession of Florida that we 
always could be depended on to take care 
of their needs efficiently and economically! 


TheH.&W.B. DREW COMPANY 
Froripa’s LEADING STATIONERS 


JACKSONVILLE 
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